ME MO
RANDUM TO: Nigel Gray DPM-M-05

FROM: Robin Marks
DATE: 2 November 1989

SUBJECT: SPSF

The SPSF brought on our case for a mention in the Australian Industrial
Relations Commission on Friday 27 October. We were represented by Minter
Ellison at this mention.

the date. 1 contacted Tony

o days prior to
te for our definite hearing.

I received notice of this hearing tw
to fix a da

Smith who said it was merely a mention

I enclose a copy of a letter from Tony Smith in which the proceedings are
You will note that our case has now been set aside for argument on
7 February 1990 in Melbourne.

recorded.
Monday 5, Tuesday 6 and Wednesday

conference with Brian Shaw.
conference.

I have suggested that

Tony Smith is arranging a
you, I and Allan Dick should be present at this

Enc
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S 829632 617 4628

1 November 1989%

Dr Robin Marks
Anti-Canoer Council of Viet: ria
Keogh House
1 Rathdowne Street I
CARLTON SOUTH 3053

By Facsimile 663 3412
Dsar Robin |

State Public Service Federalion

I refer to our telephone cof versation of Tuesday 31 October, and, as
promised, am now attaching copy of a memorandum prepared by
Richard West of our office, who attended the directions hearing at
the Industrial Relations Coimissicon last Friday.

You will note that the Commission has ordered that this matter be
set down for argument on Se;tion 101 and Section 111(1)(g) for
Monday 5, Tuesday 6 and Wed: ssday 7 February, 1990 in Melbourns.

I have subseguently discussﬁi this matter with Michael Tehan and
Norman O'Bryan. Michael Tehfn is now taking the necessary steps to
arrange a conference with Mi. Brian Shaw Q.C. and I will advise you
about this as soon as possiple.

Yours sincerely

ANTHONY F. SMITH

Encl.

THE MINTER ELLISON LEGAL OROUP

GOLD COAST LONDON
ADELAIDE BRISBANE "
m: ELLISON Sd?myiéuson BAKER O'LOUGH], |  MoCLLLOUGH ROBERTSON (.\:;g!.;lz.l.ggsn ROBERTSON ~ MINTER ELLISO
(02) 125 0999 (062) 48 7533 (08) 233 3535 | (07) 234 444
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AFS

FILE NOTE
Client Name

Anti+ Yancer Counsil of Victoria
Matter No. RDM 371961 MwT
Date 27 O¢ .obexr 1989

Attendance by RAW at Aus

.ralian Industrial Relations Commission -
mentioned hearing No. 31

10 of 1988,
Coram: M¢Bean DP
Contra: David Hayne & Ron Hutchinson of SPSF
RAW for Ant -Cancer Council of Victoria
Prior

to the commencemen

related dispute involvipt

of proceedings matter No,
t

3370/88, a
the Architects Registration Board was
adjourned to enable disc) ssions between the SPSF and the Board.

The Board was represente« by Chris Lane of Price Brent,

‘

Haynes explained that tht SPSF had called the matter on for
mention to ascertain the| intention of the Council.

that a dispute had been
the Council was represenr

1
Labour who said he had n

He explained
tound on 23 May 1988, and on that date

ed by Carlson of the State Department of

- objection to a dispute being found.
anscript in this respect.

T e

References was made to t
stated that since then a
other bodigs served with
that there had been no ¢
understood thgre was som

T

He further
aumber of awards had been made with

the log of claims.

' He went on to say
nference between the parties and that he

- disagreement betwsan Carlson and the
Fatation,

— 4

Council regarding repres

P O

-

Tl



,aoonfirmed that he hag
J iese have got nowhere.

ye stated that the spsr I
employees of the Council
displayed by the Council
disruption bacause they v

He sought a direction fro
compulsory conference. M
the next step should be.
the Council involved in n

RAW submitted that the Co
that the finding of dispuy
101, princ¢ipally on the g;
the Council staff because
instrumentality ox undertg
sought to argue that the |
refrain from further hear
RAW suggested that the tw;
together and argued in th

Haynes then submitted tha,
and silly. He pointed out
finding of the dispute in
ginc¢e then without any acqy
decisions and in particuli
and suggested that the ap
designed to cultivate deli

RAW objected to the descry
or frivolous and pointed ¢
seriously and it was a mat

involved and would probabl

sorresponded to no effec::,

iome contacts with MWT by telephone but
1¢ also stated that he and Dr Gray had

}d restrained itself from recruiting
‘ut that the anti SPSF attitude

rould eventually result in some sort of
ire refusing entry to SPSF officials.

\ the Commission that there be a

‘Bean DP asked him what did he believe
He replied that he would like to sse
gotiations.

ncil sought an opportunity to argue

e should be revoksd pursuant to Section
ounds that the SPSF lacks coverage of
the Council is not a state

king. In the alternative the Council
ommission should dismiss the mattexr or

ng it pursuant to Section 111(1) (q).
matters could conveniently be heard

alternative.

. the course suggested by RAW was futile

that the Council had not opposed the
day 1988 and that 18 months had elapsed
lon being taken. Ha referred to recent
* the Health Computing Services Case
anch adopted by the Council was

» and was frivolous and vexatious.

ytion of the matter as being vexatious
1t that the Council took the matter
'8r in which senioz Council would be

* take one to two days to be heard.



aftex 8ome diacuasiona of !
aﬁf“” orderad that the me

101 and Sectioen 111(1)(g:
wednesday 7th February 1¢
commence & 10,00 a. .y, on

cc. Tony Smith

raw353.930001.

bho,

P.11

the recorg regarding dates, McBean DP
‘ter be set down for argument on Section
on Monday Sth, Tuesday 6th and

)0 in Melbourne.

The proceedings aze to
ith February 1990,
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PERSONAL EXPENSE ALLOWANCES

The Public Servi
ervice Board has announced the following new rates which are payable from 1 October 1989.

ACCOMMODATION  CAPITAL CITY RATE  OTHER PLACES RATE

fﬁ‘:‘;ﬁ‘s‘ $10.05 $7.05

‘ 17.00 12.95
Dinner 28.50 22.25
Bed 86.50 42.80
Incidentals 10.45 10.45
TOTAL $152.50 $95.50

PROPOSED NEW RESPONDENTS TO THE AWARD

On the 5 October 1989 the Australian Industrial Relations Commission found that a “dispute” exists between SPSF and
the following employers:

Cropwatch Pty Ltd

Richland Laboratories Pty Ltd
Victorian Relief Committee
Victorian Institute of Marine Sciences
Victorian Solar Energy Council

While the terminology of a “dispute being found” is an unfortunate legal requirement, meaningful negotiations with
the Department of Labour representing the above employers are progressing well. We are confident that the above
employers will consent to being included in the Award, and that these formalities will be conducted in December 1989.

Employees of the above organisations are now invited to join the SPSF.

In the case of the Victorian Post Secondary Education Commission, SPSF agreed to reserve this matter until December
to give the employer and the government a chance to sort out their problem as to whether or not employees will become

public servants. A December date has been set for finalising this long delayed matter.

In response to a comment made within the Department of Labour, to the effect that a separate State Award for the
following State Superannuation Authorities was on a very low priority, the VPSA and SPSF have retaliated to this shabby
treatment of members and potential members by putting in place the procedures for creating federal award coverage and

thus federal law protection of the membership interests.
As a consequence the following organisations will soon be logged for inclusion in the Victorian State A gencies Award.

* Hospitals Superannuation Board

* State Superannuation Board (Section 6C employees)

Emergency Services Superannuation Board

Transport Superannuation Board, and, if it remains a legal entity at the time the
State Employees Retirement Benefit Board.

* * ¥

The proposition to “log federally” has been approved by the General Secretary of the VPSA and the State Public

Services Federation.
Copies of the award are available to all employees of the above organisations and VPSA Industrial Officer Ron Hutchins

is available to discuss the above issues with members (tel. 654-4177).

Aluminium Smelters of Victoria Ltd (ALUVIC) has also been on the AIRC reserved list by agreement between the
union and the employer.

Substantive agreement has been reached with the employer in relation to conditions of employment and at this stage
the union is hopeful that remaining problems will be eliminated by consultation and agreement by December.

page 2



vitable: The Anti Cancer

f disputing theine
B cifato tiate, and have chosen to

e wasting pat
and nego!

the long resourc 5P
; all attempts to conciliate

Two organisauons have apparently chosen
Council and Architects Registration Board continue to resist
contest award coverage. o .

This will involverﬁ long and costly process of & Commission hearnng mvolv(:l:)g rlt:: :::;pl\%f)r o date, are out of their
probably barristers - a process which of course is advocated by the solicitors and bartiar ” I:I e:s (SPSF) have arranged
depth and are fighting a mere delaying tactic. Industrial Officers Ron Hutchins and Davi aytflm S e tions. The

Commission hearing dates and are confident of winning award coverage for unprotectt‘jd stnffq e  the above

early months of 1990 should see finalisation of this ludicrous money wasting delaying tactic on'the Emk(;) wledge to

employers. But it is nice to know these employers have that much money (o spare. We will be using that kno g2

the benefit of employees after we have inevitably won nward coverage.
Such confrontationist policies are foreign to this union but we have th

side. We intend to winl!!

TRADE UNION TRAINING COURSES

in hiring solicitors and

e expertise, the precedents, and the right on our

The Trade union Training Authority has the following one week full time training courses available to VPSA members:

4 December - 8 December 1989
11 December - 15 December 1989
ﬁ course is titled Introductory Union Representatives Course and paid leave is available in accordance with the
aw:
Interested members should contact Ron Hutchins, VPSA Industrial Officer, tel. 654-4177 for further details.

RATES FOR VPSA SUBSCRIPTIONS

For@@dy by Payroll Deduction - Adults - $8.45
For@@tly by Payroll Deduction - Juniors - $5.48
Fortnightly by Payroll Deduction - Part-Time - $5.48 - $13,375 p.a.

Ron L Hutchins
Industrial Officer
13th November 1989

Victorian Public Service Association, 180 Flinders Lane, Melbourne,
3000. Tel: 654 4177 Fax: 650 51 50

page 3



VICTORIAN STATE AGENCIES AWARD - NOVEMBER 1989

VPSA BULLETIN

NEW AWARD FOR
HEALTH COMPUTING
SERVICES VICTORIA LTD

.Oljl 5 October the Australian Industrial Relations Com-
mission approved of the roping in of HCS-VIC Ltdinto the
Victorian State Agencies Award. Nineteen employers are
now respondents to this award.

Negqtiau'ons are continuing with the employers for a
new shiftwork clause in the award, and for inclusion of

HCS in the salaries clause. Itis expected that these matters
will be finalised by January 1990.

AWARD RESTRUCTURE/SALARY
INCREASE

In October the VPSA/SPSF served a claim on all em-
ployers aimed at achieving a 6%+ salary increase for all
staff, plus additional benefits via the restructure of the
award.

Preliminary discussions with the Department of Labour
(representing the employers) indicate that agreement may
soon be reached for the payment of the first instalment of
3% for all salaries covered by the award.

The union’s claim for award restructuring is:

* Abolition of junior rates.

* A minimum increase in salaries of 6%, delivered in
two instalments of 3%.

* Abolition of the current classification structures and
replacement with a new structure of eight grades for
admin. positions, six grades for technical positions and
five grades for professional positions

* A redeployment agreement

* Preference for union members in employment.

* Workplace Representatives rights apd duties.

* Encouragement of union membersmg.

Payroll deduction for union subscriptions.

Dispute and grievance procedures. .

Procedures for handling misconduct and unsatisfac-
work performance

;Zbﬁghinzean appeals system Oo(_>ard of reference)

* Establishing an agreed staff a}pprmsal system.

Three per cent budget for training of staff.

* * ¥ ¥

*

* Mobility of employment between all Victorian State
Agencies.

A preliminary date for the hearing of the SPSF/VPSA

claim has been set for late in November (22 or 24).

Members will be advised of developments as soon as
possible.

REHABILITATION AGREEMENT

Agreement has now been reached on this matter and
copies of the new Rehabilitation Agreement have been
made available to all workplaces covered by the agree-
ment.

Members who require additional copies of the agree-
ment, and/or the accompanying WorkCare and rehabilita-

tion pamphlet, should contact Ron Hutchins at the VPSA
on 654 4177.

ANNA STEWART MEMORIAL
PROJECT

For the past four years the VPSA has participated in this
annual two week full time training course which is de-
signed for women union members.

The aim of the project is to encourage women to become
more active in their union by providing a detailed program
of information and hands-on experience on all facets of the
union’s organisation.

Paid leave is available for participants and members are
advised to watch out for special advertisements which will
be issued by the union during the December-March period.
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16 November 1989 49-1562

MEMORANDUM TO: Adrienne Holzer
Robin Marks
Norman O'Bryan

cc Tony Smith

FROM: Nigel Gray

A question I've thought of a number of times but haven't actually posed to you
in reference to the attack on us by the SPSF is whether we might not head off
their approach by forming our own inhouse staff association/union. Our terms
and conditions are better than the SPSF's at this point in time so we'd have a

good starting point.

Would this not be what is meant by an"enterprise union"?

o &
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Carlton South 3053
. 3057
" ALL CORI\‘LSPOND[NCE (e}
O Box ?87 Corllon South. 3053
Ph- (03) 347 2488
Fax. (03) 347 0462
|| OCT 98¢

Federal Secretary: Helen Twonill

9 October 1989 C31310/89/DH:MC

Dr Nigel Gray

Director

Anti-Cancer Council

Cnr Victoria & Rathdowne Streets

CARLTON SOUTH VIC 3053

Dear Dr Gray

Re: C No. 31310 OF 1989

Further to our recent correspondence, I advise that the attached letter
has been sent to Mr Deputy President MacBean seeking that the part of the
dispute relating to the Anti-Cancer Council be brought on for hearing.

Yours sincerely

DAVID HAYNES
FEDERAL INDUSTRIAL OFFICER

C31310MC/SPSF 5
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SUBLIC SERVICE
AT COPY

13? Queensberry Street
AL éorlron South, 3053 )
oo ] OQI?LSPOND[NC[ 10
Box 387 Carlton South, 3053
Ph (03) 3472488 |
Fax (03) 347 0462 ’ R

Federal Secretary: Helen TWohiH

10 October 19
89 C31310-89/DH:MC

Mr Deputy President MacBean
Australian Industrial Relations Commission
Level 8

Terrace Towers

80 William Street {
EAST SYDNEY NSW 2011 ?

Dear Sir
ANTI-CANCER COUNCIL OF VICTORIA
C No. 31310 of 1988
At the hearing of this matter before Mr Deputy President Hancock
on 23 May, itions was found to exist
nti-Cancer Council an
te and the parties were

between SPSF and the A
council did not oppose
directed into conference.

1988 a dispute on wages and cond

d others. The Anti-Cancer

the finding of dispu 1
{

the Anti-Cancer council have
ed before you in the
j—Cancer Council wish to
lations Act

by the SPSF,
SF. As I suggest

may be that the Ant
the Industrial Re

te numerous attempts
ed to confer with the SP

ober 1989, it
gant to S.111(i)(9) of

Despi
refus
hearing on 5 Oct
pursue argument purs

1988.

In order to asce
matter, I seek th
on for hearing at your

r has been forwarded to the

—-Cancer council in this

rtain the intentions of the Anti
ting to them be brought

at the part of the dispute rela
earliest convenience.
Aanti-Cancer council.

A copy of this lette

yours faithfully

DAVID HAYNES

FEDERAL INDUSTRIAL OFFICER

C31310MC/SPSF
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THE ACTU got through its
?}lﬁs week with its habitually
press. It seems to have
come to a revelation not only

most of those who_regulx;{
report the unions’ views, tha

not everyone in Australia
loves unions. '

Indeed; as was revealed

| more than three months ago
me

when the Australian Bureau

union = membership, the
unions are losing support
rapidly. Union membership is
now down to 32 per cent of
the private sector workforce,
and declining rapidly. - -

Of course it is not only the
unions that are declining in
popularity. So also is the
arbitration system. A Saul-
wick Poll, reported at the
beginning of this month,
showed that public support
for the Arbitration Commis-
sion (now called the Indus-
trigl Relations Commission,
which is the old Arbitration
Commission without Justice
Jim Staples) has declined
very substantially over the
past eight years. Only 50 per
cent of the respondents
believed that the commission
should'have 2 central role in
Wage-fixing, as against 69 per
cent in 1981,

Half of the people «
tioned thought th;)t quu;s;
commission were abolished,
strong  unions  would get:
thhexj wages than other
workers. This was not neces-
sarily an endorsement of 3
System that protects strong

congress in Sydney .

to the unions, but also to

_ tal question,

of Statistics released. its.
sample survey figures of

o . N B “. - x.
nions against con_lpemmn.
?ubstamial minority, 28 ?:rx"
" cent, thought the commiss
(f::{'lours unions, while only 15 ‘
per cent thought that it
favoured employers.

And 43 per cent felt that it
favoured neithe;. 'If‘he ;amp;e
not asked the fundamen-
ey whether the
commission was more self-
serving, than union -or
employer serving. -
1t is- clear that both the

tralised wage-fixing system
are enjoying declining sup-
port. As far as the latter is
concerned, it seems that the
Government and the unions
are determined to give the
workforce no choice. They
have to kowtow to the com-
mission whether they like it
or not.

- Sanctions

The pilots have stated that
they do not wish to subject

themselves either to the pre- -

sent wages system or to com-
pulsory arbitration. There-
fore they are, pig-obstinate,
going to be punished.

This would be a less un-
savoury process if the refusal
to accept arbitration had ever
led to sanctions being imple-
mented against unions that
have been members of the
ACTU in the past 30 years.

B_ut in the process the
unions and the commission
are going to be still further
discredited. It is obvious
enough that neither really
understands why they are

losing authority and popular
support.

union system and the cen-.

| the case of the uniqns}t is
pelf-‘tghaly obvious, but difficult
for them to admit. People are
fed up with being pust}ed
around by arrogant _orﬁaa]_s
who have little to their crgdxt
except a history of neglecting
their own work for the sake qf
union activism. Nowhere is this
clearer than in the case of
white-collar unions, where the
activists are usually those who
have no success, proficiency or -
interest in the work which
their union covers. :

In the case of all unions, the
tradition whereby the com-
mission gives unions monop-
oly rights over particular
occupations is under chal-
lenge in the High Court. .

A classic example is the
quite extraordinary applica-
tion of the Transport Work-
ers Union (TWU) to be given
coverage of the airpilots’ pro-
fession now that the Austral-
ian Federation of Air Pilots
(AFAP) is in the process of
being broken. It does not
seem to have occurred to the
TWU that the fact that they
h;a.ve not approached a single
pilot to ask whether he or she
might like to be a member of
the TWU instead of the fed-
eration is at all relevant,

To the TWU, the pilots, like
thex; other members, are sim-
ply industrial cannon fodder.
The present situation, cre-

ns to serve their own
?nrgr(x,lbers — instead we get
sordid struggles for power
between factions, with only a
tiny fraction of the member-
ship being interested.

The only surprising fact is
“ that so many people are still
members of unions. This
sometimes is a result of resid-
ual goodwill towards the idea
of unionism, and the belief
that unions have, or should
have, an important role, but
‘more often union member-
ship is a matter of passive
acceptance of the status quo,
part of the tradition of being
in the workforce. It is not sur-
prising, therefore, that new
entrants into the workforce
are much less inclined to join
unions.
Women and the young have
a generally sceptical and
uninterested  attitude to
unions, as the ACTU con-
gress realised. Typically, how-
ever, a correct perception of
the basic facts has led to com-
pletely mistaken prescrip-
tions.
The fact that

most women
do not care.

) ) e to belong to
unions implies that women

ated by the commission, is who do joi

¢ S " 0 join and
th:t workers in an Industry active are quite aty i(?:lcoilrne
Who want to belong to g the ACTU 5 0 e

Proposes to en-
courage women who are not

unionised to join unions by

uniqn are not allowed g
chqxce between existing
unions and new uniong which

. putting in positi

}f;’&y mlng;elikfs wt }igrm or and promin, pencét’ﬁzrﬁir? O\‘N"k?;
jom. Th § n

Incentive  whatsoever to(r’ of arly are not representative

of women in the workforce.

Unions

.and ﬁrbitraﬁOIl

fall behind the times

s the affirmative action
f;ﬁaicy — that to promote
women because they are
under-represented in upper
echelon jobs just because
women are 50 per cent of the
population overlooks the fact
that the proportion of women
eligible or interested in of.fer-
ing themselves for such jobs
is very much smaller than the
proportion of men similarly
interested.

The unions would do better
to examine seriously the rea-
sons why most women do not
want to join, rather than
repel more women by promot-
ing those atypical women
who. for reasons of personal
ambition, ideology or lack of
interest in their chosen voca-

tion seek advancement
through the existing unions.
Experience

The recipe for inducting
young members is equally
nonsensical. To try to abolish
the lower rates of pay for
young workers that enable
them to gain employment
and therefore work experi-
ence 1s an infallible means of
creating a yet higher rate of
youth unemployment,

The professional youth
leaders of the union move-
ment really underestimate
thkf mt;lligence
whom they hope to recruit-
do they really think aj] mg
people.are dumb enough not
to realise that g campaign to
raise tpeir wages to adult
rates will lead to adult work-
€rs with more experience
being preferred in employ-

then are the

2 d how
ment? An to get

rce exper ¢ :

w’(i‘l;xkefo unions have realised
that something is wrong. But
they have not realised that the
means they propose to correct
for this, a greater degree of
coercion and the creation of
bigger and stronger unions by
amalgamation, thus offering
people even less choice, is the
very reason why union mem-
bership is declining.

When the secretary of the
ACTU boasted at the con-
gress that when he wanted
something fixed he went to
his mate Paul Keating, did he
not realise that such a degree
of complicity and cronyism is
repugnant to most people?

When the delegates at the
congress voted to condemn
the Government for using
harsh measures against the
pilots because similar meas-
ures might be used against
them, did they not realise
that the majority of the
population would heartily
applaud measures to reduce
the power of the unions?

If the unions want to save
their bacon, they had better
start thinking very hard
about how to persuade people
to support them in circum-
stances of free choice. Be-
cause more and more the
workforce, male and female
young and old, is demanding
freedom to belong or not to
belong to a union, freedom to
choose between unions, and
gﬁzdom L0 negotiate direct

chooaf.mployers when they -

= Padraic P. McGuinness
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CONFIDENTIAL

MEMORANDUM TO: Nigel Gray DPM-M-15
FROM: Robin Marks
DATE: 27 September 1989

SUBJECT: State Public Service Federation

We have had considerable success in the data gathering about whether or not
we are a Government organisation. It is very clear that the Council was
established probably almost a year before we had an Enabling Act. The Act
was developed to incorporate us and allow us permanence for fundraising
purposes. It was never initiated by the Government, and was never intended to
make us an instrumentality or undertaking of Government. The original
objects and constitution of the Council have changed very little over time.

We have met with Norman O'Bryan and Michael Tehan. They are developing
our case now. I have also spoken to Tony Smith who has sent through the
attached fax. Tony is very keen for us to have the barrister, Brian Shaw,
reconsider our position in light of Norman O'Bryan's approach. Tony is
convinced that it is important for Brian Shaw's opinion to come into play here

as this will be very convincing for the Commission.

Arthur Apted has spoken to the SPSF. They are very determined to have us
come under their coverage. Our dispute has now been listed again for hearing
in the Industrial Commission on October 18. It appears that the Union are
responsible for this relisting. Arthur Apted has asked us whether we are
prepared to talk to the Union at this stage. My answer was no, as any
discussions with the Union would be merely about what type of award we would
have, not whether or not they are to cover us. There is no point in us
discussing awards with the Union at this stage. Norman agreed that this was

the right approach.

d for a Department of Labour barrister to consider

whether or not we are a Government body. We have supplied him with a list of
the types of employees in the building for them to consider the diversity of the
operation.  This is purely a Department of Labour opinion, not the Union
opinion. It is anticipated that this will not have any effect on our case before

the tribunal.

Arthur Apted has arrange

Max Whiteside and Allan Dick of what is happening. There
| hearing, and Norman O'Bryan

We are becoming more

I have informed
will be further work necessary before the tribuna
will be back in touch with you about what is necessary.

optimistic!
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/{NDUM TO: Nigel Gray DPM-M-19/3

Robin Marks

TE: 29 September 1989
SUBJECT: State Public Service Federation

‘Allan Dick rang this morning following my previous briefing about progress in
the State Public Service Federation moves. He is particularly concerned that

we develop a fall back position in case we lose the case at the Industrial
He is pressing strongly that we consider the possibility of

Commission.
Wm_,ﬂmmm“mwdjmm any legislation at
» He has suggested that we seek a legal opinion on the feasibility of dding
He would like us to explore the steps that are necessary to do this before

We need to consider the potential

e appear in the Industrial Commission.
gains and/or losses that will occur if we take up this option.

Allan said also that it may be necessary to convene an emergency meeting of
the Executive Committee to consider our position and options in relation to this

union dispute.
Allan is at his farm over the weekend and will be returning on Monday. He can
be contacted before 9 am, after which he will be on the road for seven hours

returning to Melbourne.
I .am sorry I am away during these developments. [ have been fascinated by the
Good luck!

industrial process and have almost come to enjoy the whole battle!
&{&‘ /
\ \&

e



CONFIDENTIAL

' ANDUM TO: Nigel Gray DPM-M-19/1
M Robin Marks
ATE: 29 September 1989
SUBJECT: State Public Service Federation

This memorandum is an additional one to my memorandum of 27 September
1989 which is necessary following a meeting that Dorothy and I had with Arthur
Apted at the Department of Labour this morning. Arthur informed us that, in
contrast to what he said the other day, our dispute is actually listed in the
Industrial Commission on this Thursday 5 October at 9 am in Adelaide.

We have not been notified,at any stage,of this hearing. Thisis due to the fact
that the Department of Labour has continued to represent us in this dispute.
This is also despite us saying to the Department of Labour that we don't believe
that they are the people to represent us. They have not communicated with us

concerning this new listing in any way whatsoever.

Our discussions today centred around the fact that we strongly believe that the
Department of Labour should not represent us in this case. Arthur was quite
sympathetic to the fact that it may well prejudice our case in which we are
saying we are a non-Government body. He suggested that we write a letter to
the Minister and get that to him as quickly as possible. I enclose a copy of this
in which I request that we are no longer represented by them. He said he

would do his best to make sure they cease representing us.

Arthur also said that the persons from the Department of Labour who will be
acting in the other disputes which are listed (all those other statutory bodies
that have got caught in this net) will tell the Deputy President of the
Commission, John McBean, that they are no longer representing us. They are
also prepared to say that we are seeking an adjournment of our case because we

have had no time to prepare the details.

Arthur recommended that you ring Mr Deputy President McBean in Adelaide on
Wednesday. You could say that we have not been notified by the Department
of Labour of the impending hearing until Friday 29 September. This does not
give us enough time to prepare our case. You should ask for an adjournment of
the case for one month. I have spoken to Norman O'Bryan and that will give us
a satisfactory period in which to develop our case. It will also indicate to the
Deputy President that we are willing to go on with this case and therefore are
prepared to appear in one month's time.  You could say that we will be
represented by our own counsel, not the Department of Labour.

Dorothy has suggested that it would be useful for someone from the Council to
attend the hearing on Thursday anyway, to hear how it goes and to give us some
idea of what line we should take. Dorothy has suggested that Michael Tehan

S
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might go with her. We certainly should get the transcripts from Thursday's
hearing to see in what manner Deputy President McBean hears the other

cases.



ave conveyed all of this to Norman o

: Bryan who agrees with this line. He
dwill also have Michae] Tehan see how we are listed.
eliminary mention only.

It may be for a
Arthur Apted said that the
intending to discuss our case fu

SPSF may not be
lly in the Thursday hearing,
Monday.

: instance.
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A memper Of thes Agspr

Director py Nigel Gray A m M8 8BS, Hor,

Qllan Cangg Soc.oy
LD FRACPH FRACM.

DPM-C-23/)

4 on Neil Pope, MP

;l?rfi?ter for Labour and
Minister for Youth Affairs

Level 23, Nauru House

80 Collins Street

MELBOURNE 3000

Dear Minister

Victoria.

We un_derstand that this dispute is coming before the Industrial Relations
Commission (Mr Deputy President McBean) in Adelaide on Thursday. As you
are aware we are of the strong conviction that we are not a public sector

body. We believe that continued representation by the Department of Labour
could prejudice our case.

We ask that the Department of Labour does not represent us any further in this
dispute. In future we shall be representing ourselves.

Yours singerely

Director of Prégrams
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19 September 1989

Drs N Gray & R Marks
Anti-Cancer Council of Vicloria

1 Rathdowne Street

SOUTiHi CARLTON BY FACSIMILE

Dear Nigel and Robin

Industrial matters

I have read the papers which you senlL me yesterday plus a large
amount of other material on our existing file.

The issue of coverage of ACCV employees by the State Public Services
Federation is in short qompass and it is essential that we do not
expand it. The issue will be resolved by reference to the rules of
the Federation which, sq far as relevant, extend the coverage of the
Federation in Victoria fjo "persons employed...in any State
instrumentality or othey undertaking carried on by public
authorities, commissiong, Or corporations under any State charter,
statute, enactment or pfoclamation of the State of Victoria..." .
Excluded from that cateqgory is "any person who is employed by any

instrumentality of the drown..."
s whether the ACCV is properly described as

or other undertaking". It is clear that
n, having regard to section 7 of the Cancer

Accordingly, the issue i
a “State instrumentality
the ACCV is a corporatig
Act 1958.

little difficulty in convincing the
mission that the ACCV is not a State
instrumentalily. However, the scope of the somewhat protean term
"undertaking” is unclear. 1In a recent decision on a very similar
question raised in respegct of the couverage by the State Public
Services Federation of the company Health Computing Services
Victoria Limited, Mr Deguty President Hancock decided:

We believe there will bs-
Industrial Relations Con
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HCS is part 9f the Public sector of the State of

Victoria. Ity

origin, the method whereby 4{tse governing

g?dzhls constituted and the requirements ana expectations
e Department of Management and Budget all support

this view. Adcordingly,

I think that employees of HCS are

accurately degcribed as being employed in a State
tnstrumentaligy or undertaking."

A similar analysis will
probably undertaken by 4
that we prepare argumen
is not a State instrumej
substantial historical

of the ACCV. According
small team to brainstor:
conceivable argument whi

Then it will be a mattex
Federation to dring the
Commission and arguing 3
coverage of ACCV employs
of the Federation.

undoubtedly occur in the case of the ACCVY,
he same man. Accordingly, it is essential
8 to convince him that, unlike HCB, the ACCV

tality or undexrtaking. This will reqguire
nalysis of Lhe role, structure and functions

Y, it would be wise for us to appoint a
on these issues and develop every
ch will support our case.

of waiting for the State Public Bervices
matter on before the Industrial Relations

t that time thal Lhe Federation has no

es because the ACCV falls outside Lhe rcules

Lthal il would be a relatively simple matterxr

It must be borne in mind
end its rules so as to provide expressly for

for the Federation to ar
coverage of the ACCV. 1
of the Federation alread

South Wales State Cancern

expressly to cever the 3
public interest argument
coverage of the ACCV. 1
“think tank" as it would
take place in the near f{

I look forward to hearir
opportunity to consider

Yours faithfully

n this regard, you will note that Lhe rules
ly provide expressly for coverage of the "New
Council". If the rules were amended

\CCV, it would then be a matter of raising

s why the Federation should not have
'hese issues should also bs discussed by ourx

| appear inevitables that such a debate will
future.
1g from you further when you have had an

this,

MINTER ELLISON

291.926202
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Anti-Cancer Council of Victorig

1% September 1939
49-1422

Mr AF. Smith
Minter Ellison

rristers & Solicitors
GPO Box 769G
Melbourne Vic 3001

Dear Tony,

Herewit:h the latest update on our correspondence with the State Public Service
Federation plus the records of the two discussions held by Dorothy Reading

with Arthur Apted.

I think the time has come to take David White's advice and get our own legal
opinion as to whether we are or are not a "government body".

David White’s opinion was that we were certainly not - he's not exactly a
layman in this situation, but he didn't give me the reasons why he thought that.

Alan Rassaby, whom has moved from the Department of Health but was
involved in rewriting the health legislation, may be able to offer useful
comment. I'll try to contact him and get his opinion.

In the meantime could you proceed with building an opinion as to whether we
are or are not a government body.

Best wishes.
Yours sincerely,
2
Nigel Gray
Director
Enclosures

cc W.A. Dick, M. Whiteside, D. Hume

HOUSE ' LA 30! 03) 662 3300
YECH SE. 1 RAJHOCHME STREET, CARUION SOUTH, AUSTRAUA 3053 ® (
e " Focsimie: (03) 663 3812 Telex: ACCY/ AA 34158
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Anti-Cancer Council of Victoria

14 September 1989 49-1422

Mr A.F. Smith
Minter Ellison
Barristers & Solicitors

GPO Box 769G
Melbourne Vic 3001

Dear Tony,

Herewith the latest update on our correspondence with the State Public Service
Federation plus the records of the two discussions held by Dorothy Reading

with Arthur Apted.
I think the time has come to take David White's advice and get our own legal

opinion as to whether we are or are not a "government body".

David White's opinion was that we were certainly not - he's not exactly a
layman in this situation, but he didn't give me the reasons why he thought that.

Alan Rassaby, whom has moved from the Department of Health but was
involved in rewriting the health legislation, may be able to offer useful

comment. I'll try to contact him and get his opinion.
In the meantime could you proceed with building an opinion as to whether we

are or are not a government body.

Best wishes.
Yours sincerely,
©
M A
Nigel Gray
Director
Enclosures

cc W.A. Dick, M. Whiteside, D. Hume, M. Tehan, N. O'Bryan
AJH, RM, DR :

KEOGH HOUSE, 1 RATHDOWNE STREET, CARUON SOUTH, AUSTRALIA 3057 =~ (03) 662 3300
Facsimile: (03) 663 3412 Telex: ACCV AA 34152

e st



49-1421

FILE NOTE FOR SPSF FILE

13 September 1989

Dorothy Reading reported a discussion with Arthur Apted concerning the SPSF.

I. He has arranged for the Department to cease cooperating with the Union
in their push to draw us into their net. This is presumably temporary.

2. He is setting about seeking a legal opinion as to whether we are or are not
a government body. This will probably take some time.

3. His opinion is that sooner or later we may well finish up with a single
union with an award developed uniquely for ACCV, which is to be
preferred if any union or unions are to have cover of us.

He indicated that the SPSF would expect a closed shop agreement with
Although this is not apparent from any of their

the management.

correspondence, Arthur Apted's advice is that they would assume
willingness on our part to negotiate such a thing. The probability that
they might in fact recruit only a small number of members; and that
management might refuse to negotiate a closed shop; would be something

totally unexpected for them.

5. He agreed that our salaries and conditions are such that they would have
trouble attracting members except for the areas of project staff salaries

and existing 35 hour week available as 9 day fortnight or 1 RDO per
month. Dorothy thinks that their credit union, which is a very good one
would also be attractive.

6. He said that the SPSF is probably the union most suited to ACCV staff i.e.
he can't think of another we could approach to open negotiations with if

we wanted to follow such a course.
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A mermber of the Ausiralion Cancer
Director: D Nigol Gray AM. MA 83, Hon. LLD, FRACP, FRACIA

Anti-Cancer Council of Victoria

49-1415

Mr D. Haynes
Federal Industrial Officer

State Public Services Federation
PO Box 387

Carlton South Vic 3053

Dear Mr Haynes,
I'm responding to your letter of September 8.

First of all I recognise the views you are putting and the fact that you believe
we have been dilatory in coming to terms with your approach to us.

I must, nevertheless, respond by saying that the reasons set out in my letter
remain valid reasons for not proceeding with award coverage at this time.

We are in the process of seeking a legal opinion as to whether we are or are not
a government body. Our advice is that we are quite likely to be successful in
resisting classification as a government body.

I have also raised this with the Minister for Health and she understands the
reasons why we are proceeding as we are and has indicated willingness to
discuss the issue, should we wish it, after we have completed our legal
assessment.

There will probably come a time when we may be able to sit down with you and
discuss the possibility of an award which might be developed as relevant to our
organisation. However, I must persist in the view that we cannot agree to this
until we have satisfied ourselves absolutely as to our status as a government

body or otherwise.

In summary, I believe we still have good reasons for delaying any direct
negotiations with you but will undertake to keep you informed of the situation
as it develops.

Yours sincerely,
el e

Nigel Gray
Director

KEOGH HOUSE, 1 RATHDOWNE STREET, CARLTON SOUTH, AUSTRALIA 3053 & (03) 662 3300
Facsimile: (03) 663 3412 Telex: ACCV AA 34158
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Carlton South, 3053

ALL CORRESPONDENCE TO
P.O Box 387. Carlton South, 3053
Ph (03) 347 2488

Fax: (03) 347 0462

Federal Secretary: Helen Twohill

8 September 1989 C31310-88/DH:VK

Dr N Gray
Director

Anti-Cancer Council of Victoria
1 Rathdowne Street

CARLTON SOUTH VIC 3053

Dear Dr Gray

I am wri?ing in response to your letter of 18 August 1989 concerning the
SPSF claim for award coverage of Anti—Cancer Council Staff.

As you know, following the service of a log of claims upon the
Anti-Cancer Council by the SPSF, the (then) Conciliation and Arbitration
Commission found a dispute to exist between us on 23 May 1988. The
Anti-Cancer Council has had 17 months in which to consider its response
to the SPSF log. I believe that this is more than enough time for you to
address and solve the non-industrial relations problems you allude to in

your letter.

To be frank, the reasons offered in your letter are not in my view valid
reasons for not proceeding with award coverage. I do not believe that
there is any value in delaying this matter further. I do not see that
the creation of a federal award would change the Anti-Cancer Council's
legal status or its relationship to the State Government or to the

Private Sector.

You may also be interested in knowing that there is little or no
publicity associated with the achieving of an award by consent.
(Obviously, it is a different matter when there is conflict involved.)

It is not intended that any State Government department or part thereof
would be respondent to any award to which the Anti-Cancer Council would
be party. Rather, it is our intention that the SPSF and the Anti-Cancer
Council alone would be party to an award covering Anti-Cancer Council
Staff. I do not accept that private donations will be diminished because

of award coverage.

Regardless of which political processes you propose to pursue, it is now
time to formulate an award (if necessary by Arbitration rather than by

consent as originally intended).
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ase contact mé as soon as possible but no

: lat ‘
Pl are now prepared to enter into direct diseer 10 18 September if

x Scussions
coverage for Anti-Cancer Council staff. about Avard

Yours sincerely

vl

DAVID HAYNES
FEDERAL INDUSTRIAL OFFICER
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: he Depart
(Political Advisor to Nei] ment of Laboup
the classification of the Anpfigeé);ngg?thy Reading, andbeRt:tfiﬁe&

Arthur Apteq
Government body, 95 August 1989 Council of vj

arks to discuss

Discussion

their coverage i
Arbitration Gommicm o | alms against us had been heard in the federal

Dorothy Reading ex

lained . o
Government body. ° that we were concerned about being classified as a

She explained that the implicati i

. ! _ . plications of this could mean

tEti)S.St\jlvr;tslal loss of funding for our operations. Arthur Apted asked us whether
a move based on concern about being unionised. Dorothy Reading

expressed the opinion that we were not i i
We concerned about having an award, this
was concern about our classification as a Government body. ¢ P

Arthur Apted pointed out that whether or not we were classified as a
Gover:nme_znt body., we must be prepared to have an award for our
organisation. This would mean that we would need to allow some unions to

h&}ve coverage of the organisation.  He suggested that we develop an award
with one union only, not multiple unions. He suggested looking for a union that

was capable of covering the wide range of employees that we have. He
suggested that we might like to make a unique award for the Council with some
particular union. This award should not be too rigid and should set minimum
conditions rather than maximum conditions. In this way it allows us the
flexibility to pay whatever we like to people and give whatever conditions we
like as long as they are above the minimum award. He suggested that we do
not negotiate with any unions at this stage as this could inflame the VPSA and
lead to them digging in. He also suggested that we make sure the award allows
us to continue to have volunteers assist us in our operations, but does not
" necessarily mention their activities.

Arthur Apted summarised the situation by saying that at the moment our
problems really all hang on a legal opinion of our eclassification as a
Government /non-Government body. He will do several things for us including:-

1. Get a legal opinion within the Department of Labour on whether or not
we are legally classified as a Government body.

2, Seek a legal opinion within his Department on whether the VPSA really
does have coverage of the ACCV within the boundaries of its
constitution.

3. Sound out the union on how genuine is their interest in us.

4, If possible, suggest that the union forget about their log of claims
against us.



here are Some

which may suit us,
S at this stage, d

2. Possibly seek advice from ouyr QC if we were not happy with the
Department of Labour legal advice,

Dorothy Reading finished by explaining that David White shared our concern at

being classified as a Government body and would be prepared to "take it further

up" if the current approach doesn't work., The meeting finished on amiable
terms.

Robin Marks
DPM-R-12
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A member of the Australian Cancer Soclety
Director: Dr Nigael Gray AM. MB BS, Hon. LLD, FRACP. FRACMA

Anti-Cancer Council of Victoria

—~

% September 1989 49-1359

i The Hon. C. Hogg
;, . Minister for Health
' GPO Box 4057

Melbourne Vic 3001 \ )

Dear Caroline, \ X?'\BJ

You may recall that I briefly mentioned that we were concerned over the fact
that the Department of Labour has classified us as a "government body". The
reason for our concern is that we believe it would be very damaging to our
public perception of our charity if this classification were to be widely known.

In fact our Act of Parliament does two things.

L. It sets us up as a non-government body i.e. gives us an Appeals Committee
and the right to raise money and does not make us responsible to any
minister.

2. It does, however, render us accountable in that our Annual Report must be
tabled in in Parliament, we must "take note of government policy, and we

can be subject to audit by the Governor-in-Council if the government so
desires.

This situation is pretty satisfactory and has established us as an independent
body which does not call on the government purse.

I think it would be very helpful if we were to take you up on your offer to have
a word with Neil Pope in the hope that he might suggest that his Department
removes us from the list of government bodies.

Yours sincerely,

‘ Nigel Gray
Director

KEOGH HOUSE. 1 RATHDOWNE STREET, CARLTON SOUTH, AUSTRALIA 3053 & (03) 662 3300
Facsimile: (03) 663 3412 Telex: ACCV AA 34158
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17 August 1989
49-1359

The Hon, Cs Hogg
Minister for Health
GPO Box %4057
Melbourne Vic 3001

Dear Caroline,

! i we were concerned o

that the Department of Labouyr has Classifjed us as 3 "governmen'tvbec:d;}?'e f’?l:::

€ believe jt would be very damagjng to our 7
- - - - = ¥

I think jt would be very helpful if we were to take yoy UP on your offer to have
2 word with Nej] Pope in the hope that he might suggest that hijs Department
ie

Yours sincerely, —_ \.\V

Nigel Gray ﬂ&j

" Director
St !
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3o
OGH HOUSE, 1 RATHDOWNE STREET CARLTON SOUTH, AUSTRALIA 305
. e Facsimile: (03) 663 3412 Telex: ACCY AA 34155

(03) 662 3300



of the S i
St theisvfér PlIe ag]vxsed that they were looking for increased membership and
e looking for a federal award for new organisations coming under

their coverage. Their log of

claims against us had been heard in the federal

Arbitration Commission in Adelaide and we were now in dispute with this union.

Dorothy Reading explained that we were concerned about being classified as a

Government body.
substantial loss of fun

this was a move ba
expressed the opinion that we were not concerned about havi

Sl_1e explained that the implications of this could mean
ding for our operations. Arthur Apted asked us whether

sed on concern about being unionised. Dorothy Reading
ng an award, this

was concern about our classification as a Government body.

Arthur Apted pointed out that whether or not we were classified as a

Government body,
organisation.
have coverage of the organisation.
with one union only, not multiple unions.
was capable of covering the wide range of employees that we have.

, we must be prepared to have an award for our
This would mean that we would need to allow some unions to
He suggested that we develop an award

He suggested looking for a union that
He

suggested that we might like to make a unique award for the Council with some

particular union.
conditions rather than maximum conditions.

This award should not be too rigid and should set minimum
In this way it allows us the

flexibility to pay whatever we like to people and give whatever conditions we

like as long as they are above the minimum award.

He suggested that we do

not negotiate with any unions at this stage as this could inflame the VPSA and

lead to them digging in.

He also suggested that we make sure the award allows

us to continue to have volunteers assist us in our operations, but does not
" necessarily mention their activities.

Arthur Apted summarised the situation by saying that at the moment our

problems really all hang on a legal opinion of our classificagion as a
Government /non-Government body. He will do several things for us including:-

1.

Get a legal opinion within the Department of Labour on whether or not
we are legally classified as a Government body.

on within his Department on whether the VPSA really

Seek a legal opini . . -
does have coverage of the ACCV within the boundaries of its

constitution.

Sound out the unjon on how genuine is their interest in us,
If possible, suggest that the union forget about their log of claims

against us.



In return, Arthur Apted would expect us to do several things including:-

1. Look at other union

awards to see if there are some which may suit us.
This does not mean t

alking to the unions at this stage.

2.  Possibly seek advice from our QC

if we were not happy with the
Department of Labour legal advice,

Dorothy Reading finished by explaining that David White shared our concern at
being classified as a Government body and would be prepared to "take it further

up" if the current approach doesn't work. The meeting finished on amiable
terms,

Robin Marks
DPM-R-12
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ex
SPSF haomg

The VPSA has received a grant under the Women's Research
tiatives Program through the Department A :
The purpose of the ea/da;/

and Employment Ini L
of Employment, Education and Training.
grant is to look at Equal opportunity in Restructured LUQCLLQ

Awards. , :a~
el iyt

The VPSA will:

Chief Executive
DATE SENT:

Anti-Cancer Council
Cnr Rathd & Victoria Streets
athdowne LaERE _ ACTION REQUIRED ...

CARLTON SOUTH VIC 3053

Dear Sir

* identify classifications where women predominate in
and Award areas;

the State Public Service

* anq}yse why this is SO
* identify opportunities to maximise access for women
under award restructure provisions; and
* develop training and skills formation initiatives.
verage by the VPSA, I am

in the area of co
nce with this project.

As your agency is

writing to you to seek your assista
isite for the project is to establish a
Lo

A necessary pre-requ
data base on staffing in the Victorian public sector
enable the identification of target groups. Such a
database will also be required to aid the work of the joint
Government/VPSA Task Force on Structural Efficiency.

nformation which I require is a breakdown of staff
ijonal category., salary level, gender,

permanent/temporary staff, and part-time staff as at

30 June 1989. If you employ persons under the Public
Service Act could you please indicate these numbers .\

separately. .
3 "N _.‘v/

GY%ﬁ’ x

,-

| ?\\A A

The 1
employed by occupat

r¥m

VPSA House, 180 Flinders Lane, Melbourne 3000. Phone: 654 4177 Fax: 650 5150



1t would also be appreciated if you could provide some
information on educational qualifications required for
positions and any data on access to training and study
leave within your agency.

These details are required by 15 September 1989. TIf you
require any further information please contact me on

654-4177.

Yours faithfully

o) 1y

Kay McVey
Project Officer




A member of the Auslrallan Cancer Soclety
Director: Dr Nigal Gray AM. MA 8BS, |lon. LLD, FRACP. FRACMA

Anti-Cancer Council of Victoria

18 August 1989 49-1381

Mr D. Haynes
Federal Industrial of ficer
State Public Services Federation

PO Box 387
Carlton South Vic 3053

Dear Mr Haynes,

Thanks for your letter of August 17 which catches me on the eve of departure
for a fortnight in America. Therefore, I am responding immediately.

In summary, I do not believe we can hurry the process which is going on at the
moment. My reasons are as follows.

We remain in disagreement, however amicable, over the importance of our
objection to the description of the ACCV as a "government body". I certainly
note and understand your view that we are a "government body" because of the
way in which we are established, however your comment that this is the case

"regardless of the nature of our funding arrangements" is the key issue. As I
know you understand, we believe that our funding might disappear (at least
substantially) if it becomes widely accepted that we are a government body. In
other words, our lifeblood is at stake and the classification as a government
body is very threatening to both our existence and our modus operandi.

're coming at the issue from differing points of view, I think you

Given that we
stand why we take the view I have expressed so seriously.

probably under

There is an agreement at a senior committee level that we should not concede
on this issue until the matter has been explored up to and including the political
level.  This will take some time and for this reason I would prefer to defer

further negotiations with your organisation until it is completed.

I think I also ought to respond to the second part of your letter. You've listed
the Victorian Health Promotion Foundation and the NSW State Cancer Council

as bodies you cover. Both of these bodies have extremely good reasons for
ossible. The

confers on it a duty to be independent and they are not unduly
being brought closer to government. The same may certainly be said of the
NSW State Cancer Council which has found it difficult to function as an

KEOGH HOUSE, 1 RATHDOWNE STREET, CARLTON SOUTH, AUSTRALIA 3083 =& (03) 662 3300
' Facsimile: (03) 663 3412 Telex: ACCV AA 34158



A. concrete example of this is that the influence of the Anti-Cancer Council of
Victoria was able to bring about the Victorian Tobacco Act in 1987. No such
Act has or seems likely to be passed in New South Wales, and this is at least
Partly related to the fact that the NSW Cancer Council is unable to lobby as
independently and vigorously as we were able to in Victor
indeed much more of a "government body" than we are.

.

ia. i.e. They are

Obviously this letter is aimed

at clarifying our position but also holding things
as they are until we

've had time to complete our political negotiations.
With best wishes.

Yours sincerely,

el e

Nigel Gray‘ »
Director
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Dr N Gray

Director

Anti-Cancer Council of Victoria
1 Rathdowne Street

CARLTON SOUTH VIC 3053

Dear Dr Gray

Thank you for your letter of 14 July 1989 responding to my earlier
correspondence.

I note, but do not agree with, your objection to the description of the
Anti-Cancer Council of Victoria as a "government body". There appears to
be doubt that the Anti-Cancer Council is an undertaking established and
carried on under a statute of the State of Victoria, regardless of the

nature of your funding arrangements.

However, I thought it would also be useful to clarify with you the type

of organisations in which the SPSF has coverage. It is true that SPSF
has substantial and significant coverage of state government departments

and instrumentalities (such as the Anti-Cancer Council) but it does not
end there. The SPSF also has eligibility for persons employed by a wider

range of health-related bodies. These include:
- Health Computing Services Pty Ltd (Victoria)

Victorian Health Pramotion Foundation

- Red Cross Society (WA Division)

The Spastic Welfare Association of WA (Inc.)

various professionals in NSW charitable institutions

- NSW State Cancer Council

This is only a very small list of such organisations that we cover. As
you would know, many of those bodies listed above would h:«}\re functions
and objectives which are similar to the Anti-Cancer Council.
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; hope that this has made tp;

hings cle
Jhere You are prepared to J or and has

meet directly With me, Pl You in a position

I await your response.

Your sincerely

A
Z/(gn

DAVID HAYNES
FEDERAL INDUSTRIAI, OFFICER

C31310VK/SPSF
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A member of the Ausirafian Cancer Soclely
Diroctor: Dr Nigel Groy AM. MA B8 Hon. LLO FRACP FRACMA

Anti-Cancer Council of Victoria

14 July 1989 49-1294

Mr D. Haynes

Federal Industrial officer

State Public Services Federation
PO Box 387

Carlton South Vic 3053

Dear Mr Haynes,
I'm responding to your letter of the 10 July directly.

You are, of course, quite right in your perception that we have not been eager
to open a dialogue.

I would like to make it clear that this is in no sense an ideological .resistarlmce to
unionism. I think the reasons behind our resistance are well laid out in the
attached letter which I sent to Mr Olthof of the Depart of Labour recently.

This letter makes the point that we are in serious dispute with the Department
over their classification of us as a "government body" merely because we are
set up by Act of Parliament. If the public perception of us were to be that we
were a government body, I believe our ability to raise funds, and to do our job,
would be greatly diminished. For this reason I am, and propose to continue, in
ongoing debate with the Department and would not wish to accept that the
issue is settled without having discussions at least with the Minister for Health,

and probably also with the Minister for Labour.

If the end result of all this is that the Anti-Cancer Council of Victoria is to be
perceived as a government body, then I would be willing to discuss with you the
possibility that you might pursue award coverage for our staff. However, if the
issue is resolved in such a way that we are not classified as a government body,

then your organisation may not be the appropriate one to cover us.

I have no wish to make your job more difficult, but the implications of seeing
ourselves classified as a government body are quite enormous for us, and I have
no alternative but to pursue that issue to its ultimate end.

I hope this at least clarifies things a bit.

Yours sincerely,
N
\_/\ @J ﬂ_/\/‘ -
b .

Nigel Gray
Director

Att. Ltr to Dept. of Labour

KEOGH HOUSE, 1 RATHDOWNE STREET, CARLTON SOUTH, AUSTRALIA 3053 & (03) 662 3300
Facsimile: (03) 663 3412 Telex: ACCV AA 34158



ANTI CANCER COUNCIL oF VICTORIA

1 Rathdowne_ Street, Carlton South, 3053
Victoria Australia

Facsimile Transfer Information

To:  Fax No.: 617 4666 Date: 13-7-89

Addressee: Mr A.F. Smith
Mr M.W. Tehan
Minter Ellison

No. of pages: 7

From: Fax No. 03-663 7809

Originator: Dr. Nigel Gray

Dear Tony and Michael,

the State Public Services Federation who obviously

Attached is a letter from
would like to speak to me in person.

You've already received the attached letter directed to the Department in
which we spell out our reasons for not wishing to be classified as a "government
body". It seemed to me that a sensible modus operandi would be for me to send
the attached draft letter to David Haynes together with a copy of our letter to
the Department of Labour so that he at least understands why we are resisting

his overtures.
In the meantime I've made a policy decision to discuss the matter with David

White and will let you know if I can eatch up with him.

Could I have your comments?

Att.
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10 July 1989.
C No.31310/89/DH:AR
Dr N Gray
Director

Anti-Cancer Council

of Victoria

1 Rathdowne Street
CARLTON SOUTH VIC 3053

Dear Sir
C NO. 31310 OF 1989

DISPUTE WITH SPSF

I refer to the dispute that has existed between us in the Australian

Industrial Relations Cammission since 23 May 1988.

Since the finding of that dispute there has been no substantive dialogue
. I have had numerous

between us despite persistent efforts on our part
discussions with the solicitor representing your interests, however, in

no sense could these be seen as opening a dialogue.

It is my earnest desire that the pursuit of award coverage for your staff
i i Therefore,

can be resolved through conciliation rather than arbitration.
I again seek to be able to meet with you directly in the near future to

discuss this issue. I also seek the opportunity to speak with your staff
about the SPSF and the VPSA and our intentions in relation to the

Anti-Cancer Council.
I await your response.

Yours faithfully

/A7

David Haynes
Federal Industrial Officer

JUL1001A/SPSF.



ANTI CANCER COUNCIL OF VICTORIA
1 Rathdowne Street, Carlton South, 3053
Victoria Australia

Facsimile Transfer Information
To: Fax No.: 617 4666 Date: 13-7-89

Addressee: Mr A.F. Smith
Mr M.W. Tehan

Minter Ellison

No. of pages: 7

From: Fax No. 03-663 7809

Originator: Dr. Nigel Gray

Dear Tony and Michael,
Attached is a letter from the State Public Services Federation who obviously
would like to speak to me in person.

You've already received the attached letter directed to the Department in
which we spell out our reasons for not wishing to be classified as a "government
body". It seemed to me that a sensible modus operandi would be for me to send

the attached draft letter to David Haynes together with a copy of our letter to
the Department of Labour so that he at least understands why we are resisting

his overtures.
In the meantime I've made a policy decision to discuss the matter with David
White and will let you know if I can catch up with him.

Could I have your comments?

Att.
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19 May, 1989

PRIVATE & CONFIDENTIAL

Dr. Nigel Gray,
Anti-Cancer Council of Victoria,
Keogh House,

1 Rathdowne Street,

CARLTON SOUTH 3053

Dear Nigel,

ATION - INDUSTRIAL

VICTORIAN PUBL RVICE A

COMMISSION
Thank you for your memo of 9 May, 1989.
of inconvenience

I agree with you that there may well be a great deal
involved if we are deemed to be a government agency and therefore

amenable to being unionised. The "unionisation" may well be merely
ffering all the conveniences

cne step along the road towards us su
which a government agency oOr government department suffers e.g. as
you point out, in the need to obtain competitive tenders for nearly

everything which is done.
At our last Executive Committee Meeting I thought we had reached the
11 group of us should

position where it was agreed that a sma
ith Mr. Brian Shaw Q.C. so that all

endeavour to arrange a meeting w
of the relevant matters can be called to his attention and his
further advice sought. I note that the minutes bear this out and also
that discussions be held with Alan Rassaby and Bill Kilpatrick.



ou think this should be go
#.71 will endeavour to set up

ﬁhs be done after discussions
t

m% 7
fony Smith

ne at this stage, Please let me know
a meeting with Brian Shaw but suggest
with Rassaby and Kilpatrick.



3 June 1989 49-1133

MEMORANDUM TO: Finance Committee
Executive Committee

c.c. G. Carpenter

FROM: . Nigel Gray

Robin Marks received a phone call from the Health Department on Friday, May
I9. He was informed that the Health Department was on the point of advising
the Department of Management and Budget that the Anti-Cancer Council of
Victoria, as a government body, should be added to the schedule of the Annual
Reporting Act.

ual Reporting Act contains
evgy, override other legislation
ts of organisations named

We examined the situation with some care., Th
no threats to our modus operandi. It doesj{

and requires the Auditor-General to a
in the schedule. @
h I discussed it with Allan Dick. We were

- We checked this with Tony Smit
concerned that being nominated under the Annual Reporting Act might infer
that we were also covered by the Audit Act which means that our modus

operandi would be covered by Treasury regulations.

y raised this question with his staff as he was

teey T

B~

o A

Graham Carpenter had kindl

aware of our wish not to be overtly perceived as a "government" body. He has
asked them to look at the Cancer Act in more detail and to defer a decision
about naming the Anti-Cancer Council in the schedule of the Annual Reporting
Act. I've conveyed our gratitude to him and will keep the committee informed

of developments.

Graham was also able to reassure me that the Annual Reporting Act is quite
separate to the Audit Act and that being named in the former does not imply

that we would be covered by Treasury regulations.



MEETING MINUTES

cOPY

Action Required

DPM-01M

Weekly Meeting with the Director of ACCV
By By
whom when

Public Service Association

RM discussed the developments in the Public
Service Association. These include a recent move DMB will contact NJG.
by the Department of Management and Budget to NJG to discuss with Graham
have us report under the Annual Reporting Act Carpenter as soon as he
1983. RM has resisted this, without much success returns.

so far. It was suggested that NJG contact Graham
Carpenter on his return on Thursday, 1 June. It
was also suggested to DMB that they delay
implementation of this recommendation until next
year to give us time to formally consider the

proposal.

2. Annual Budget

RM reported the Unit Heads have been asked to
develop priorities for the Annual Budget so that

appropriate selection can be made when increasing
finance ocecurs.

Garfield Mahood's visit

RM reported that arrangements had been made for )
Garfield Mahood's visit and accommodation. NJG Nhfodq 8k Aftey,Gprfield

was to take over arrange ments from here on.

Cervix Registry

RM reported that the legislation finally passed on
Friday 26 May. Further developments will take
place with the private pathologists but RM will
gradually move back from negotiations as the
Registry is established and takes over.




7 June 1989 49-1164

MEMORANDUM TO: Adrienne Holzer

FROM: Nigel Gray

This little snippet from the Age this morning suggests that there's been some
internal revolution within the VPSA.

I'm not sure what that means but I think Michael Tehan should be encouraged to
make some detailed enquiries to discover whether the people in the Union who
were pressing to take us over are actually still in power or whether they have

been tossed out.

A~

Att.



9 M
ay 1989 49-1031

MEMORANDUM TO: R. Marks
A. Holzer

W. Rae
CuCs W.A. Dick

D. Hume
A.Smith

FROM: Nigel Gray

Ou'r concerns over the attempted takeover by the Victorian Public Service
Union is based primarily on the fact that we do not wish to be labelled as "a

government agency".

We've sought legal opinion on this issue but only in the context of the
potentional takeover by the Union.

In practice the real threat is to our modus operandi which is not that of "a
government agency". I believe there are lots of types of "government agency"
but am not sure.

My experience with the Victorian Health Promotion Foundation indicates that

they are distinctly inconvenienced by the need to get competitive tenders for
everything they do and the introduction of such an extraordinarily poor business

practice to our operation would have a similar effect on us.

I think we need to have a good indepth look at what being tagged as "a
government agency" means even if it requires that we go to parliament and

specifically ask them to pass an amendment which excludes us.

“4— QA
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3 September 1990

Dr Nigel Gray AM

Director
Anti-Cancer Council of Victoria

1 Rathdowne Street
CARLTON SOUTH VIC 3053

Dear Dr Gray

State Public Services Federation

We refer to previous correspondence in relation to the log of claims

served by SPSF.

In an attempt to resolve this matter, on 29 August 1990 Michael Tehan
and Paul O'Grady of our office had a "without prejudice" discussion

with David Haynes and Ron Hutchins of the SPSF.

The SPSF was not willing to resile from its position. In other
words, it is not prepared to consent to an order that the appeal be

allowed on the ground that the ACCV is an "other undertaking" rather
than a "state instrumentality" within the context of Rule 3(G) of

SPSF's Rules.
In the SPSF's view such a consent order is a concession which limits

the scope of their eligibility rule.

The SPSF did, however, propose the following:-
The SPSF will not oppose leave to appeal being granted.

THE MINTER ELLISON LEGAL GROUP
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3 September 1990

The SPSF will offer no evidence at the appeal hearing other
than to stand by Deputy President MacBean's decision.

ACCV could present argument in support of its submissions on
the state instrumentality question.

ACCV would not dispute coverage under the "other
undertaking" limb of the eligibility rule.

We have asked Counsel to consider this proposal and will advise you
of their view shortly. In the meantime, the appeal has been
adjourned until 13 December 1990.

If you wish to discuss the matter further, please do not hesitate to
contact Michael Tehan of our office.

Yours faithfully
MINTER ELLISON

Mormee & Ly

354.024101
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Anti-Cancer Council of Victoria
1 Rathdowne Street

CARLTON SOUTH VIC

Dear Dr Gray

3053

State Public Services Federation

served by SPSF.

We enclose a copy of a letter which we have sent to the

accordance with Miss Holzer's instructions,.
prepared in conjunction with Mr Shaw Q C and Mr Green.

As soon as we receive a response, we will let you know.

Yours faithfully
MINTER ELLISON
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. 1 ICE"
Mr David Haynaes WITHOUT PREJUD

The State Public Services Federation
139 Queensberry Street
CARLTON SOUTH VIC 3053

Dear Mr Haynes

Anti-Cancer Council of Victoria
Appeal from decision of MacBean D P given 8 May 1990: C|No 31537/90

We refer to the appeal in this matter coming on for hearing before a
Full Bench of the Australian Industrial Relations Commigsion on

23 August 1990. As you know, we act for the Anti-Cancexr Cpbuncil of
Victoria ("ACCV"). We are instructed to write to you ag follows.

In order to settle this matter may we suggest that by consent the
ACCV and the SPSF request the Full Bench to make the following

orders:
1. Leave to appeal is granted. J
2. Insofar as the decision of MacBean D P given on 8 May 1990

decided that the ACCV ieg a state instrumentality or a
statutory authority within the meaning of Rule|3(G), the
appeal be allowed.
3 The decision of MacBean D P be upheld on the ground that the
ACCV is an undertaking within the meaning of Ryle 3(G) and,
accordingly, the appeal is dismissed.

We would be grateful for your response by 5.00 pm on Tuesdhmy
21 August 1990,

Yours faithfully
MINTER ELLISON

mwt289.0229018y
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24 May 1990 49-2037

MEMORANDUM TO: Robin Marks

C.e. Adrienne Holzer

FROM: Nigel Gray

Now we're committed to lodging an Appeal against the ruling of John McBean,
it might be sensible to develop a strategic plan with a set of time-lines in it.

We need to be very certain of our position before we consider going political
and so far I don't think we've thought the whole issue through with complete
clarity. Perhaps the three of us together with David might sit down and do this
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DPM-M-24

MEMORANDUM TO: Nigel Gray

FROM: Robin Marks

DATE: 16 May 1990

SUBJECT: Meeting

with  Brian Shaw QC and our legal
Fépresentatives concerning SPSF

A few brief notes on the outcome of

last night's meeting with Brian Shaw QC.

It was suggested that:-

1.

The decision of Deputy President McBean of the Industrial Relations
Commission was flawed, particularly in relation to hjs classification of
ACCV as "a State instrumentality operating under a State Statute" or a

"State authority".

Bench of the Industrial Relations

We could appeal to the Full
ely that there would be two lawyers

Commission. In this case it is lik
out of the three persons on the Bench.

We have only a moderate chance of success in having the decision on

coverage of the building by SPSF overturned. However it is likely that
we would have a very good chance of having the classification as a
"State instrumentality" repealed.  We could be reclassified as "other
undertaking under any State Statute",

f a too legalistic approach is taken to

€ up with the original opinion of Brian
was little doubt that the SPSF should

There was always a chance that i
the dispute, the Bench could com
Shaw QC which stated that there
have coverage of the building.

ull Bench hearing, that the

It was agreed that if we went back into a F
r the cost of the original

cost to the Council would be nowhere nea
hearing.  This is due to all the preparation for the presentation by our
The major cost would be

QC being already prepared for the last case,
the cost of appearance of our legal representatives at the hearing. Thus

our legal costs would be considerably less.

It appeared that we clearly made our point on the priorities of things we
portance to us. That is, that we have

ought to achieve which were of im
a first priority to remove the classification of ACCV as a "State
instrumentality".  The second priority is to prevent the SPSF from

having coverage of our building.

It was agreed that in any future approach to the Treasury Department,

and possibly the Department of Labour, having had an overturn in the
"State Instrumentality” would make our

decision which classified us as a
path easier in having us taken off schedule I of bodies required to report
under the Annual Reporting Act.

it was agreed that we should
that we put in an Appeal to the
the hearing findings.

On the basis of the above points,

recommend to the Finance Committee
Industrial Relations Commission against

e g P AR o+ e~



MEMORANDUM TO: Nigel Gray DPM-M-22
FROM: Robin Marks

DATE: 15 May 1990
SUBJECT:

Discussions with Graham Carpenter following the SPSF
ruling

I spoke to Graham Carpenter following the ruling of the Commission concerning
the SPSF's right of coverage of ACV. I was seeking his opinion about the
possible ramifications of the Commission's ruling in regard to Government
control of our function. [ was also trying to seek the particular Acts
controlling Government organisations which may have some effects on the way
We operate. Graham made a number of very good points, including:-

L. The Premier's Department makes a number of rulings on such operations
as Government cars, senior staff salaries and overseas trips. These are
not set out in standard Government regulations and appear to be
determined from time to time by the Premier's Department. These are

the regulations which could have a substantial effect on the way we
operate.

2. Graham suggested that we do not approach the Premier's Department
seeking an opinion on whether or not their rules apply to us. He says it
Is inevitable that if they are approached by an organisation for an

opinion on whether or not they are covered, they invariably say yes when
asked.

3. Graham had been meeting with Michael McGinness and Bill Rae working

out how we were to report under the Annual Reporting Act once the
decision of the Commission had been handed down. In view of the

Commission's argument that we are a Government body, and the possible
ramifications, Graham has agreed to put off the decision for us to report
this year under the Annual Reporting Act for another year. He is doing

this to give us more time to have our position clarified as non-
Government.

4. Finally, he did indicate that if we did come in under the Premier's

Department's rulings, he could see difficulties with our current
operations in regard to Council cars, senior staff salaries, and overseas
trips. These are to name but a few.

I forward this memo to you in confidence as requested.

e

e TSI



Dec 436/90 S Print J2484
AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

Industrial Relations Act 1988

Conciliation and Arbitration Act 1904
s.25 notification of industrial dispute

State Public Services Federation
and

Lav Reform Commission of Victoria and others
(C No. 31310 of 1988)

Anti-Cancer Council employees State government administration

DEPUTY PRESIDENT MACBEAN SYDNEY, 8 MAY 1990

Revocation of dispute finding - s.111(1)(g) application

DECISION

This matter is an application by the Anti-Cancer Council of Victoria for the
revocation of a finding by Deputy President Hancock on 23 May 1988 that an

industrial dispute existed between the State Public Services Federation (SPSF)

and the Anti-Cancer Council of Victoria (ACCV).

The matter first came before the Commission on 27 October 1989 following
an application by thé SPSF for a hearing for the purpose of ascertaining the
intention of the ACCV regarding the making of an-award in settlement of the
dispute found to exist by Deputy President Hancock on 23 May 1988. Mr Haynes,
vho appeared for the SPSF, outlined the history of events including the

failure of the SPSF to meet with the ACCV in conference. Mr Haynes then

requested the Commission to direct the parties into conference.

Mr Vest, appearing for the ACCV, advised that his client sought hearing
dates to enable the ACCV to put submissions seeking a revocation of the
dispute finding. In the alternative, Mr West sought that the Commission
dismiss the matter pursuant to section 111(1)(g) of the Industrial Relations

Act 1988.



DECISION - STATE GOVERNMENT ADMINISTRATION

The Commission determined to hear the applications by the ACCV and the

matter was set down for hearing on 21 February 1990 where Mr Shaw of counsel

and Mr Green sought and were granted leave to appear for the ACCV.

The substantial grounds advanced by Mr Shaw for the revocation of the

dispute finding was to the effect that persons employed by the ACCV were not

eligible to be members of the SPSF. In his opening submissions, Mr Shaw said

that it was his intention to bring forward evidence which would demonstrate

that employees of the ACCV did not fall within the SPSF’s rule.

Mr Shav referred to a decision by Deputy President Hancock involving the

SPSF’s eligibility rule in a matter dealing with Health Computing Services

Victoria Limited (HCSV)(l’. This case involved an application by HCSV

in a case where a number of

opposing its inclusion in a dispute finding

employees had been the subject of the service of a log of claims by the SPSF.
Deputy President Hancock found a dispute in respect of certain other employers
including the ACCV. However, Deputy President Hancock excluded the HCSV to
enable the HCSV to put its case in opposition. The HCSV argued that the SPSF
vas incapable of enrolling its employees and hence the HCSV could not be found

to be in dispute with the SPSF.
N

The HCSV’s case centred around the proposition that it was not an

organisation employing persons in "a State instrumentality or other

undertaking carried on by a public authority, commission or corporation" and
did not operate "under any State charter, statute, enactment or proclamation

of the State of Victoria". In other words, the HCSV was not part of the

Victorian public sector.

‘print H6846



DECISION - STATE GOVERNMENT ADMINISTRATION 3

After revieving the various authorities on the matter of interpretation
of union rules, Deputy President Hancock decided that the HCSV was part of the

Victorian public sector and the rules of the SPSF enabled it to enrol

employees of the HCSV.

The oral evidence and documents tendered as part of Exhibit ACCl
identified that the ACCV is an organisation established by the Cancer Act 1936
(amended in 1958 and 1989)(the Act). Mr Gray, the Director of ACCV, who gave

evidence and submitted a statement (Exhibit ACCl), summarised the objects of

the ACCV contained in the Act in these terms:

"...undertaking, promotion, subsidising and coordination of cancer
research in Victoria. The ACCV is further enjoined to provide
information and advice about cancer; to develop, co-ordinate and
participate in education programs relating to the prevention, detection,
treatment and management of cancer; and to do similar things for the
support and welfare of cancer patients. Another objective 1is to
investigate the establishment of special cancer clinics wvithin existing
hospitals and, if thought advisable, to establish such clinics.

This is an extremely broad charter which allows the ACCV to take
virtually whatever action it deems appropriate in the field of cancer."

Mr Gray described the operating structure of the ACCV as a "volunteer-
based organisation with widespread support throﬁghout the community". The
ACCV had a staff of 99 who are ultimately responsible to various volunteer
committees. There are a variety of occupations represented within the staff
including: medical practitioners, scientists, accountants, teachers, health
promotion officers, psychologists, nurses, social workers, clerks, medical

record administrators and storepersons.

Mr Gray gave evidence regarding twvo recent campaigns by the ACCV
involving firstly the passage of the Tobacco Act 1987 by a unamimous decision
of the Victorian Parliament described by Mr Gray as "a pioneering piece of

tobacco control legislation". The second successful campaign which the ACCV
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vas heav
eavily involved in Promoting vas the Cancer (Cantral Registers) Act 1989.

It vas gsg s W 4
AS said by Mg Gray that the ACCV "sees itsalf as a voluntesr resource and

i‘ . L a 2
§eherally does not ask the government for money", Most of the programs are

Supported vith tunds donated by the supporters of the ACCY.

The ACCV's 1989 Annual Report discloses that the lncome of the ACCY

during the 1989 financial year wvas approximately $9.1 million out of which

S330

vO000 vas from the State government for operating the cancer registry out
ol a total operating cost of $853,000. Mr Gray said that the only source of
direct money from the State government was towards the running of the Cancer
Registry wvhich amounted to less than 4% of the ACCV’s total income. 1In his
Statement, Mr Gray detailed the various sources from which funds were obtained
by the ACCV vhich included donor requests, memorial programs, a variety of

fund raising activities and corporate donors, trusts and foundations.

Mr Gray stressed the independence of the ACCV by noting that "it
negotiates wvith parliamentarians of all persuasions with the aim of advocating
an independent position in relation to cancer prevention and protection". It
vas put by Mr Gray that although the ACCV is "established by an Act of
Parliament it is not funded by the State government to perform any State
government functions". It was further stated by Mr Gray that governments do
not fund organisations "which advocate the policies which it may or may not
like" and that the ACCV had on many occasions advocated policies not shared by

the government of the day.

Concerning the membership of the council of the iCCV, Mr Gray said that
vhilst the Minister for Health and the Permanent Head of the Department of
Health are ex officio members of council, "they rarely attend a meeting of the

council which meets annually".
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Othel‘ evid
eénce by Mr Gray concerned the campaign to reduce the incidence

of Smokinp
& conducted jointly by the Health Commission and the ACCVY, The

governmen - 9
' gave a grant of $350,000 to assist the ACCV in the campaign.

F : &l i
urther evidence vas given by Mr Rankin, Senior Medical Officer in the

De . o
Partment of Community Medicine at St Vincents Hospital, Melbourne, by way of

2 Sstatutory declaration (Exhibit ACC4). Mr Rankin is a leading expert in the

treatment of drug addiction and alcohol abuse and from 1970 to 1978 was the

Chief Health Education Officer at the Victorian Department of Health. From

1978 to 1986 Mr Rankin held the position of Epidemiologist in the Department

of Health and from 1981 to 1989 was a member of the Medical and Scientific

Committee of the ACCV.

Mr Rankin stated that he has had extensive involvement with the ACCV in
various capacities and had formed the view that the ACCV had a different

function to perform from that of a State government agency.

Mr Trevaks, a registered medical practitioner who has held senior
administrative posts for 26 years in Victorian health services, also submitted
a statutory declaration (Exhibit ACC3). Mr Trevaks stated that in his view
the ACCV "cannot be regarded as a government department" and "does not have a
State government role to perform". A number of features vere cited by Mr
Trevaks which distinguished the ACCV from statutory authorities such as the

State Electricity Commission of Victoria and the Public Transport Authorities.

Mr Shaw, in his submissions, put that the question that needs to be
ansvered in determining the ACCV’s application was whether the ACCV was a
State government body. Mr Shaw submitted that it was not enough that the ACCV
vas established under a State Act and that some of the ACCV’s activities "are

essentially non-government and if necessary anti-government". Reference was
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made to situatj
1 =
Ons where the ACCV was involved in lobbying opposition parties

the day were not

in Pa[‘liam .
e -
nt in clrcumstances where the governments of

repar
prepared to Support the ACCV'’s position.

Other factors to be considered in deciding whether the ACCV is a State

ov ;oo s :
government body, in Mr Shaw’s submission, involved the matter of funding and

control of the organisation. In respect to funding it was put that only a

small part of the income of the ACCV was received from the government.
Accordingly, it

The

majority of income is derived from donations and bequests.

of funding received by the ACCV

vas argued that the method and extent

demonstrated that it could not be said to be a government body.

On the question of control, Mr Shaw submitted that the control of the

activities of the ACCV was achieved through the operation of a "whole series

of volunteer committees" in a manner "quite unlike a government body".

the representation of government on the various

Further, in contrast to this,
that if the ACCV was a

Mr Shaw put

"very, very small".
to be controlled entirely by

ACCV bodies is
one would have expected -it

government body,
at page 205 and 206 of transcript,

government nominees. Mr Shaw, summed up

the ACCV submission in these terms:

"MR SHAW: Vhat we submit accordingly is that vhen one looks at the
matter one has a body which is not run by government appointees, which

is not paid for by government money, which does not conduct functions
which are essentially government functions and which to some extent
conducts activities which could not be government functions. So that

in the Home Care Service

vhen one looks at what was said, for example,
case - looking at page 9 of the report of the Health Computing Services

case. The question there was different, it was question of whether it
vas a company or corporation employing persons on behalf of the

government or state.

Hancock DP says:
The commission found Portus case to be the authority most relevant
to its task ...... the government of the state.

In our submission you could not say that here:
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T S ed
he commission went further, however, and applied ........

function of government -

)
You could Mot say that here either, we submit -

and also referred to a control test ........ enhanced the degree

of control.

In our submission one could not say that test vas satisfied here. of
course, they were not asking the same question, so the tests may not be

dppropriate."

It wvas further put that the establishment of the ACCV under a special

Act of Parliament wvas not in itself sufficient to establish that the ACCV was

& government body. Mr Shaw pointed to other organisations such as the Law

Institute and the Victorian Racing Club which wvere established by Acts of

Parliament but could not be described as government bodies.

Finally, Mr Shaw stated that the existence of provisions under the

Cancer Act enabling the Governor-in-Council to conduct an audit of the ACCV

did not indicate the existence of a government body. Similar provisions, it

vas put, existed in relation to friendly societies or building societies

vithout either being described as government bodies. Mr Shaw concluded his

submissions by putting the following at page 208 of transcript:

"So in our submission the terms of the Act far from establisking that one
has here a government body indicate that one has a body which it is true
is set up with the imprimatur of parliament and its objects are laid
down by the parliament but which is cast out to find its own money and
carry on its own activities, whether consonant with what government
vants or not, simply because it is thought that activities of that kind

are desirable activities to have in the community.

The mere fact that activities are desirable in the community does not in
our submission demonstrate that the activities are government
activities, it simply demonstrates that they are desirable. I suppose
vere this a community in which all activities were governmert activities
it would be difficult to make that submission, but since :¢ is not in

our submission that is clearly so.

I cannot think of any other indication that might point tc it being a
government body except the various things that I have refe-red to. In
our submission when one refers to the various matters :hat I have
referred to, the funding, the set up, the way in which it is controlled,
the way in which it is run, the way in which it lobbies solitically,
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wvhich ig car
at all,

our submission little doubt that one has not got a body here
rying on activities for government or government activities

Mr Haynes, on behalf of the SPSF, in opening his submissions stated that the
ACCV had been represented at the dispute finding proceedings before Deputy
President Hancock and had advised the Deputy President that the ACCV, along
vith other Victorian parties, did not oppose a dispute finding. Accordingly,
the Deputy President found the existence of a dispute between the SPSF and the
ACCV. Mr Haynes put that the key issue to be determined was "not whether or
not the Anti-Cancer Council acts on behalf of the government but whether or
not the SPSF has eligibility". It was put by Mr Haynes that the SPSF’s
eligibility to cover employees of the ACCV is provided by the words in Rule
3(G) "employed in any State instrumentality or other undertaking carried on by
public authorities, commissions or corporations under any statute of the State

of Victoria".

Mr Haynes distinguished Rule 3(G) of the SPSF Rules, which is applicable
to the State of Victoria, from other sections of the eligibility rule applying
to the States of New South Wales and Tasmania where eligibility is confined to

employees of specified industries or to bodies which represent the Crown.

In determining the proper construction to apply to Rule 3(G), Mr Haynes
submitted that the correct approach was one which construed the rule
"liberally" and in a non-technical manner. Through this approach, Mr Haynes
concluded that the word "instrumentality" must be of the State having a real
connection with the Crown in the Right of the State of Victoria or an

"emanation of the State".

A number of High Court cases involving consideration of eligibility

rules or organisations were relied upon by Mr Haynes to support his approach
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The history and development of Rule

18 ot tranacripe In these terms:

"The vorgj
ing
explanation t‘::; :}(‘(i) may be usually, and there 1s a simple historical
the Unregistered 8. The rule |g put together by lay persons who form
i ered, unincorporated state unlon known as the Victorian

Public §
\l‘r\"Cp R Q
Vhich are Association. Ag you may be avare, most Victorian unions

ot de facto branch ; ) '
thFous ' ches of federal unions do not have to go
tedz:t;\ Slh:b tortuous registration procedures of most unions in the
may sia l?b;em or indeed of other states, and their eligibility rules
S1MPly be vhat meetings of members say that they should be.

I:i;s Part of the federation’s tule was inserted exactly as the VPS4
ooy stood by means of applications R numbers 282 and 283 of 1984,
YA1Ch vas determined by the decision of Deputy Registrar Boland, which
1s founq in Print G9376. 1In other words, it is one of those rules that
the various observations of members of the High Court I have referred

to, f})l‘ good reason, indicated should not be interpreted narrowly or
technically as though it vas the product of careful legal drafting."

To support the submission that the ACCV is a Victorian State
iustrumentality, Mr Haynes stated that the Parliament had determined that
there be a body known as the ACCV and that the Parliament also established the
objects to which the body would be required to seek to achieve. Reference was
made to exhibit H6 "The Parliamentary Committees (Joint Investigatory
Committees) Act 1982" which at section 4(c) defined the meaning of a public
body as one "established by or appointed pursuant to an Act or established by
or appointed pursuant to any rule, regulation, by-law, order, Order in
Council, proclamation or other instrument of a legislative character". This
definition, in Mr Haynes submission, supported his proposition that a State

public service body wvas one arising from an instrument of the State and the
vords "public bodies" and "state instrumentalities" have the same meaning in

the context of State government.

A number of features of the ACCV were referred to which were said to be
ones having public sector qualities. These included the requirement for the

ACCV to have regard to advice of the Health Commission of Victoria; and that
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the majorit
Y of council members (21 out of 36) be appointed by the Governor-

in-Council.

The Act also provides for the Minister for Health and a number of

statutory officers to be ex-office members of council and the Governor-in-

C i . ,
ouncil has power to fill vacancies on the council.

Mr Haynes also directed the Commission’s notice to the requirement that

the ACCV Annual Report be tabled in Parliament and a provision which enables
the Auditor-General, at the discretion of the Governor—in-Council, to audit
the accounts of the ACCV and the power of the Governor-in-Council to revoke

any rule made by the ACCV.

It was submitted by Mr Haynes that the totality of the features cited,
that is "the origin, establishment, composition and on-going relationship to

the Governor-in-Council both by and through the Act", established the ACCV as

a State instrumentality.

In further support of the SPSF’s contention that the ACCV is a statutory
authority, Mr Haynes referred to a number of public sector bodies who pursue
y as the

non-government funding and rely heavily on volunteers in the same wa

ACCV but who are nonetheless government ‘bodies. One of these government

bodies referred to was the Zoological Gardens established under an Act

employing persons who are members of the SPSF and are respondent to an avard

of the Victorian Industrial Relations Commission. Others were the Victorian

Relief Committee and the National Gallery of Victoria. The employees of the

Gallery are employed as public servants. Reference was also made by Mr

Haynes to Rule 3(C)(j)(iv) which enabled the SPSF to have coverage of

employees of the NSW State Cancer Council, the NSW equivalent of the ACCV.
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Other materi .
ial relied upon by Mr Haynes were exhiblts H7 and HB.

Exhibit H? vas )
a report of the Public bodles Reviev Committee, a Committee of
g ragponmlbilitiey of

the Victori o] 4
rian Parliament dealing with audit and reportin
gtatutory

public bodies in Victoria. The ACCV is listed in the report as 4
authority in the category of community services at page 272 of the exhibit.
Exhibit HS vas an extract from the 1988 Victorian Government Directory setting
Included in the directory as a

out the range of government services.

statutory authority is the ACCV.

Conclusion

Rule 3(G) of the SPSF rules is in the following terms:

eration shall also consist of -

a or employed in
arried on by
der any State
the State of

In the State of Victoria the Fed
Service of Victori

"(G)
persons employed in the Public 0
any State instrumentality or other undertaking ¢

public authorities, commissions, OT corporations un
enactment, OTL proclamation of

charter, statute,
Victoria and including any such person transferred or on loan to
the Public service of another State or to any instrumentality or

on under any statute, charter oOrC

other undertaking carried
enactment oOr proclamation of any State."

Having considered the evidence and submissions, I have come tO the
this matter, as set out above,

on that the SPSF rule applicable in

conclusi
ility to enrol employees of the ACCV.

enables the SPSF to have eligib

cluded that the ACCV is a State

In making this decision, I have con
instrumentality within the meaning of Rule 3(G) and operates under a State
I have considered a number of important features of the ACCV which

statute.
The ACCV is created by an

define the organisation as a State instrumentality.

the Act imposes a number of requirements upon

Act of the Victorian Parliament,
the Health

the ACCV. It must, as required by section 3, consult with
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commission of Victoria and "shall h
ave regard to its advice". In accordance

vith section :
e 11, the accv is required to submit its Annual General Report

g with a full account of its financial position, including an audited
balance sheet, to the Government to enable such report and financial
statements to be laid before both Houses of Parliament within one month of the
ACCV Annual Meeting and if Parliament is not sitting, within one month after

the ‘ i 3 )
NeXt meeting of Parliament. The accounts of the ACCV can be subject to

audit by the Auditor-General wvhenever directed by the Governor-in-Council.

The Parliament, in adopting the Cancer Act 1936 and subsequent

amendments, also established that the ACCV on its formation and since must

comply vith the objects which Parliament determined.

Another feature of the ACCV that relates to its relationship with

Section 6 sets out the

government is the composition of the council.

composition of the council which provides for the Minister for Health and the

Chairman of the Health Commission of Victoria to be ex-office members of

council and a majority of the council are persons nominated by the

Governor-in-Council, 7 of whom are nominated by the Minister for Health.

Finally, section 31 of the Cancer Act empowvers the Governor-in-Council

to revoke any rule made by the ACCV.

Mr Shawv has put forwvard a number of characteristics of the ACCV which,
in his submission, are characteristics which place the ACCV beyond the scope
of the SPSF eligibility rule and outside the definition of a State
instrumentality. These characteristics were: the role of the ACCV in
conducting political lobbying; its methods in raising funds; the activities of

the ACCV, undertaken in the main by volunteers; and the absence of government

funding in carrying out the objects of the ACCV. All of these vere said to be
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of a nature "qujte unlike ga governmer
ent body", The other point made vas to the

ation by parly

effect that the Passage of legisl

ament did not establish the

ACCV as a State instrumentality

I do not
regar o) 3
gard the tests which  Mr Shav has put forvard as

distinguishi
g Ing the ACCV from that of a State authority as valid. The

Parliament i 8
has determined hov the ACCV should function in meeting the

requir i
quirements of Parliament as reflected in the objects laid down in the Cancer

Act.

Through section S(2) of the Cancer Act, Parliament has provided the ACCV
vith the povers to obtain moneys in meeting the objects established by
Parliament. The fact that the ACCV relies upon volunteers in part to raise
such moneys, or otherwise carry out its functions, does not remove it from the

category of a State instrumentality. As Mr Haynes pointed out, there are 4

Victorian authorities with the same characteristics as the ACCV vhich are

statutory or government bodies. The existence of volunteers and the raising

of moneys through donations and bequests are not peculiar to the ACCV.

For the reasons outlined, I find that the ACCV is a Victorian State
instrumentality established by an Act of the Victorian Parliament; its objects
and the manner in which it carries out its functions in achieving those
objects are all determined by the Victorian Parliament. In other words, the
business of the ACCV is to carry out the interests of the Crown as laid down
by legislation enacted by Parliament. It exists for no other reason. Because
the Crown has determined it shall operate differently than certain other
government bodies established by legislation, in the way it goes zbout its

business on behalf of the Crown, does not provide any grounds for arguing that

it is not a State instrumentality operating under a State statute.
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authority or Other undert

shed (g vhether the body 1is
as set out |{p the rule egt

estably
ﬂking a State

to determine EIiSibility ablished by the Crown

In determinj

ing th

of th % That the Accv is a statutory authority within the meaning
® SPSF eligibility ryle,

I have had regard to a number of High Court

cases deali wit :
ng h the issue of defining what is a statutory authority or a

government bo : .
dy in relation to a union’s eligibility rule. 1In particular, I

have had i
regard to views expressed in R v Portus; ex parte Federated Clerks
Union of Australia‘!’

of Latham CJ and Dixon J. The case involved a

consideration by the High Court of the eligibility rule of the Australasian

Transport Officers Federation (ATOF) who claim coverage of certain employees

of Qantas. The rules of the Federation enabled it to cover "persons employed

at a salary rate in connection with air transport who are salaried officers of

the Crown".

any person or corporation employing persons at an annual salary rate on behalf

of the Government of the Commonvealth or any of the States".

determined that the rules enabled ATOF to enrol employees of Qantas.

Latham CJ at page 435 said:

"Salaried officers of the Crown" being defined as "employees of

The Court

"A corporation created by Parliament for the purposes of performing a
function on behalf of the Government (such as a railway commissioner who
is made a corporation sole) may be said to employ persons on behalf of
the Crown - though only in the sense that the corporation represents the
interests of the Crown in relation to the activities of the corporation.
But can the same be said of a public company the relation of the
Government to which is that the Government is a shareholder? The fact
that the Government owned some shares while other persons owned other
shares would not show either that the employees of the company were

“17(1949) 79 CLR 428

P
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"But i
oFt Fi’lalnly the rule

langu
rule

of the Federati hen i ' 1f
S not ¢ ; on when it uses the words ’‘on beha
age as :Ziimﬁiazhzgcgzi 1i§al relation of principal and agent. Tﬁe
speaks of the emplo ext and subject matter shows that. For the
Persons on behalf of J% yees of the person or corporation vhq em?loyes
employer, the princi 1e_C°mMOHVealth. The person or corporation 1s the
the Crown or GoveClpa in the contract.of service. The emPloyer 1s'not
vider sense It rnment. The expression ’‘on behglf of’ is used 12 a
Rl benefit.and _means gor the purposes of, as an instrument of, or for
the Railwa C ln.the interest of, the Cqmmonwealth. The referencehto
vhat is i ys Commissioners and other bodies of the States shows that
S in mind is a corporation set up and used by the government as an
authority in which the undertaking is vested. Perhaps the possibility
vas not foreseen of a company registered under the Companies Acts and
controlled by Government by means of the share capital. But I think
that the arrangements adopted and the use made of Qantas Empire Airways
Ltd. bring the case within the meaning of constitution of the
Federation. It does so because of the combined effect of three
considerations. Firstly the two Acts of the Federal Parliament operate
as legislative declarations or indications of intention that the company
shall be ‘owned’ by the Government which shall furnish the capital for
the undertaking by subscribing to further issues. Secondly because the
Government does hold all the capital. Thirdly because by making the
directors the nominees of the Minister an effective control of the
undertaking by the Government of the Commonwealth is established. The
result is that by a use of the machinery of the company lav made under
the sanction of Federal statute substantially the same practical result
is produced as if a statutory authority were set up."

It wvas concluded by Latham CJ and Dixon J that the words "on behalf of"

mean as an "instrument of, or for the benefit and in the interest of" the body

concerned.

In this case, there is no requirement in the rule that the corporation

or body is employing persons on behalf of the Crown. It is only sufficient

that the persons are employed in any "State instrumentality" carried on “"under

,_WFVf“ g e

g %

e

wrey) 4547
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The Court,

in determinj
inin t
g that Qantas was a body within the meaning of

the Federation rules
’

adopted ;
a wider and
1 n less restrictive approach in

considering the vith
Federatio on
n’s rules i
and defining Qantas ; .
. as a corporatl 1t
the meaning of the rule p

The ACCV in i
n i ; . . "
0 ts application, in addition to applying for a revocation of
eputy Presid :
ent Hancock’s dispute finding on 23 May 1988, sought in the
alternati
ive that pursuant to section 111(1)(g) the Commission should dismiss

the matt i i
er or refrain from further hearing or determining the matter 1D the

public interest.

The only submission in support of this application, beyond the matters
raised concerning eligibility, was one vhich stated that an award jdentifying
the ACCV as a government body would prejudice its activities. There is no
evidence before the Commission, beyond the assertion contained in the
submission, that would lead the Commission to conclude that if an avard wvere
to be made regulating the wages and conditions of employment of employees of

the ACCV, such action would be against the public interest.
Accordingly, both applications are dismissed and the ACCV is directed to
confer with the SPSF in relation to the dispute found to exist by Deputy

President Hancock.

BY THE COMMISSION:

DEPUTY PRESIDENT




Shav QC with N Green an
B ofer — —=2teen and w for the Anti-Cancer Council of Victoria.

Q’HM with M for the State Public Services Féderation-

Dates and places of hearings:

1989.
Melbourne:
October 27;

1990.
Melbourne:
February 21.
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8 May 1990

Miss Adrienne Holzer

Secretary

Anti-Cancer Council of Victoria
1 Rathdowne Street

CARLTON SOUTH VAIC 3053

Dear Miss Holzer
Log of Claims by SPSF

We refer to recent telephone conversations and the decision of
Deputy President MacBean in the Industrial Relations Commission
earlier today.

We confirm that the Council has a right of appeal to a Full Bench of
the Australian Industrial Relations Commission.

First, however, leave of the Full Bench is reqguired before an appeal
can be instituted. Section 45(2) of the Industrial Relations Act
1988 ("the Act") provides that a Full Bench shall grant leave to
appeal if, in its opinion, the matter is of such importance that, in
the public interest, leave should be granted.

Where an appeal has been instituted, a Full Bench may order that the
operation of the whole or part of the decision concerned be stayed
pending the determination of the appeal. 1In order to obtain such a

stay, application must be made to the Full Bench when seeking leave
to appeal.

Such an appeal is instituted by lodging a Notice of Appeal within 21
days after the date of the decision.

The Full Bench has power to confirm, quash or vary the decision of
Deputy President MacBean. Alternately, the Full Bench can ask
Deputy President to take further action to deal with the subject

matter of the decision or act in accordance with t i i
ith the direction £
the Full Bench. =

THE MINTER ELLISON LEGAL GROUP

SYDNEY CANBERRA ADELAIDE BRISBANE GOLD COAST ONDO
MINTER ELLISON ~ MINTER ELLISON ~ BAKER OLOUGHLIN  McCULLOUGH ROBERTSON Lo LONDON

ERTSON McCULLOUGH RO TSON M ‘R E SON
(02) 225 09%9 (062) 48 7533 ©8) 233 5555 07) 234 2t Gi5ros 4 . BRLSD!

- -~ .- -OVERSEAS ASSOCIATED OFFICES: AUCKLAND, WELLINGTON, SINGAPORE, BELIING.

—



s Adrienne Holzer

Anti-cancer Council of Victoria v 1550

8 May 1990
—

wve confirm that a conference ig to be held with Mr Brian Shaw'QC at
nis chambers on Tuesday, 15 May 1990 at 4,30 p.m.

yours faithfully
MINTER ELLISON
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Discussion with Michasl Tehan, 4/5/90

Re:

SOEnarioifthedecisimgcmagainstusarﬂuecbwtag?eaL

1.

Negotiations commence with SPSF with a view to establishing an amard —
(@) Paid rates award - i.e. actual rates prescribed for certain jobs
or

(b)  Minimm rates prescribed. This is the more likely ane.

The award would reflect broadly existing conditions of employment.
Any changes would depend upon whether the Union would insist on
certain conditions.
Trade-offs are possible, e.g. we are currently on a 35 hour week. We
could say that we could increase this to 38 hour week for all new

staff.

It is probably that the Union will seek to publicise its existence and

inform staff of the desirability to became a member.

At this stage the SPSF does not have a ‘Right of Entry clause.

However it couldbeagoodideatobeopenarxiallowthentherightto
interested staff to talk to

have a room set aside at lunchtime for
them. At this stage we should not propose to call a general meeting

which they could address.

It is not anticipated that there will be

way in which the Council is operated.

We do not regard the staff as public servants and that was the main
It just so happens that a quirk of drafting

thrust of our Appeal.
allows this Union access to the public service and other government or

quasi-government corporations and campanies.
ACCV has no hostility toward SPSF. All negotiations have been
conducted amicably. We won’t be taking a prejudged position.

Keep the whole think low key.

any significant change in the

A.J. Holzer

4th May, 1990
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10 April 1989

Miss Adrienne J Holzer
Secretary

Anti-Cancer Council) of Victoria
1 Victoria Street

CARLTON SQUTH VIC 3053

Dear Miss Holzer, -

LOG OF CLAIMS BY STATE PUBLIC SERVICES FEDERATION

We refer to previous correspondence in relation to this matter and
note that there have been two recent developments.

In February, Mr Deputy President Hancock of the Australian
Conciliation and Arbitration Commission handed down his decision on
whether the State Public Services Federation (SPSF) was capable of
enrolling the employees of Health Computing Services - Victoria
Limited (HCS). You may recall that HCS was another of the employers
sexved with a log of claims by SPSF at the same time as the ACCV. HCS
is a company incorporated under the It has
no shareholders, although it has members. The Deputy President found
that the Company is of such a kind that the Health Department of
Victoria retains a capacity to control the Company's activities
although he noted that there was no evidence which suggested that
this capacity had been so used as to dictate the day-to-day
activities of the Company. Evidence was given that the Company was
self funding, was not audited by the Auditor General and ‘operates at
full arms length" from the Health Department of Victoria., Evidence
tendered by SPSF revealed that the acting Comptroller-General of the
Deparlment of Management and Budget advised that HCS was required to
comply with certain government guidelines for companies, joint

INCORPORATING THE FIRM OF GILLOTTS
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S
nne Holzer
10 April 1989

ry
LCancer Council of Victoria

trusts but that coverage by those guidelines should not
government policies with respect to conditions

management or operational matters are

eéntures and
be taken to imply that
of employment or other

applicable.

Notwithstanding all of the above, the full details of which you can
read in the decision, the Deputy President found that, in his

opinion, HCS is "a part of the Victorian public sector", Bearing in
mind the fact that this term is not used in either of the relevant 0
rules of SPSF, it was unnecessary to make this finding, Ql%&wi 61‘4Pﬁ\\\

ued to consider whether SPSF had the

1 employees of the Company. A broad
relevant rules of SPSF, thus enabling
erage of HCS
rawn and,

es of trade

A~

Deputy President Hancock contin
constitutional capacity to enro

interpretation was given to the
the Deputy President to conclude that SPSF does have cov

employees. 1 might be noted that the rules are widely 4
additionally, the High Court has often held that the rul

unions ocught be liberally construed.
A copy of the decision is enclosed for your information.

The second development is thal Lhe Department of Labour has indicated
its renewed interest in this matter, on 15 March 1989, a meeting was
held with Mr Paul Carlson, an industrial relations officer of the
Department. Three things emerged during and after the meeting:

SPSF has approached the Department, informally, to try to
have some pressure brought to bear on ACCV to agree to
the making of an award with the Federation;

a)

b) the Department sees the ACCV as "part of the public
sector". It appears to believe that the SPSF has
constitutional coverage of the employees of the ACCV and
that, in due course, an award will be made in respect of
the employees of the ACCV. It might be noted that the
Department is not aware of, and didqppgﬂgpppag
particularly intereésted im, public Interest arguments on
why the ACCV 8hould be exempt from award coverage;

having formed a view that the S5PSF has constitutional
coverage of the employees of ACCV, the Department appears
to want to have the matter of the log of claims resolved.
It was not clear if it is prepared Lo allow the ACCV to
handle its own negotiations. The Department appears to be
willing, indeed determined, to be involved in any

negotiations with SPSF.

c)

The ACCV is under no obligation to take any further step at present.

If the SPSF wishes to activate the matter, it need only notify the
Australian Industrial Relations Commission (as the Australian
Conciliation and Arbitration Commission is now known) that it wants
the matter called on for hearing. The Departmenl of Labour, on the
other hand, seems anxlious Lo know what the attitude of the ACCV will
be and an indication was given to Mr Carlson that the matter will be
furthexr considered during April and that he would be advised further.
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¥ee options &re available to the Council, Fi i when the

SPSF_seoks to Y
.::E*;béxcﬁgfi;ngff%%f"fat?er relisted _ggwcgn indicate that You
that the grsp a i €-Original finding of digs ute on the ground
5ﬁbTb9e6§ = does not havgﬂgonatityg}énzf‘coVerage‘O’ your
el i ‘;}linhtpe light of the decision of Mr Depyty &
e Goger, anch 1§§elf confirms the opinions last year obtained from
success sy, Thrt 18w QC, we do not believe this argument would be
prosecuted' Ita 18 not to say that the argument should not be
to the desir- @ay be that there are tactical conslderations relating
goveramon ;IUE the Accv to.be 8een to be quite independent of
e . '€8e considerationsg may commend an argument on technical
S, even though it might be thought that the chances of success

Sk the ACCV on the basis that it is not in the public
nNterest that guch an award be made. Such an argunent is available

Pursuant Lo section 111(1)(g)(iii) of the i

1988, we believe that‘yog#haxa_anwarguabla“c&se on this ground. We

have'noted previously, however, that the Industrial Relations

Commission has been reluclant to decline to make an award in what

have been award-free areas. i

A third option is to have "without prejudice" discussions with SPSF.
These discussions can take place even though the ACCY has determined
to oppose the making of an award on either or both of the options
identifiea immgdiately above. The ACCV could explain to SPSF the
reasons it has adopted its position, to ensure that, if ultimately the
making of an award is inevitable, cordial relations have baen
maintained with the Unlon. It may be possible to ascertain from the
SPSF what type of award it sees asg appropriate for ACCV staff. Other
options may be canvassed. An unregistered agreement may be a
possibility SPSF is prepared to consgider. Alternatively, the
Indgﬂggigg_ﬁglg;iggﬁ_ag; makes provision for certified agreements to
be entered into between parties. SPSF may be prepared to enter into
such agreement on thp»bagAquhﬁtﬂﬁﬁQWBCCVWQ9es not acknowledge that
SPSF has constitutional coverage.

One obvious risk in opening up discussions with SPSF is that it may
be seen as acceptance of the notion Lhat the ACCV is "part of the
public sector". Such_a sion may contain far wider ramifications_
for the ACCV. From a slrictly 1ndust71a1 relations perspective,
however, we believe that appropriale/caveats could be placed on any

' — > - =)
"without prejudice" discussions whigh might take place with SPSF.

On the basis outlined above, we recommend that you instruct us to
advise SPSF that you are prepared Lo have a preliminary, informal
discussion aimed at ascertaining each other’'s views. We await your

further instructions. /

Yours faithfully,

[
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4 August 1988

Miss Adrienne J. Holzer,
Secretary,

Anti-Cancer Council of Victoria,
1 Rathdowne Street,

CARLTON SOUTH.

VIC. 3053.

Dear Miss Holzer,

LOG OF CLAIMS BY STATE PUBLIC SERVICES FEDERATION

We refer to recent correspondence and discussions in relation to the
Log of Claims served on the Anti-Cancer Council of Victoria.

As we understand the facts, they are as follows:-

1.

5769G:3:AD
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e e S

On 13 April 1988 The State Public Services Federation ("SPSF")
served a Log of Claims on the Council. The typical demand
that the claims be granted or settled within seven days of the
date of the letter of demand was made, failing which SPSF
would assume that the claims had been refused and the
Australian Conciliation and Arbitration Commission would be
notified of the existence of an industrial dispute.

A number of other bodies were also served with the Log of
Claims. These included the Legal Aid Commission of Victoria,
the Rural Finance Commission and the Victorian Economic
Development Corporation. A total of 14 respondents were

served.

oo 2
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3. On 21 April 1988 the Department of Labour wrote to you
notified by SPSF that it had served

advising that it had been
the Log of Claims. The Department of Labour indicated that it
be co-ordinating a government response to the Log of
nd “"will undertake the appropriate negotiations with §

L

e Public Services Federation®.
ed 9 May 1988, SPSF advised you that the hearing ;
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4. By leotter gat
of the industrial dispute arising out of the non-acceptance of
the demands contained in the Log of Claims was listed for 4
hearing at 11.30 a.m. on 23 May 1988. b
S On 23 May 1988, Deputy President Hancock of the Australian
Conciliation and Arbitration Commission found that an
industrial dispute existed between the SPSF and the Council.
The Department of Labour representative did not oppose such a
f£inding. The Deputy President directed that the parties
confer between themselves prior to him further hearing the
matter.

rvices Federation

St3te Public Se
SPSF is a registered trade union comprising most state Public
Service Unions. In Victoria, the Victorian Public Service
AsSsociation is the relevant associated body. SPSF has a national
policy that all persons who can be covered pursuant to an award of
the Arbitration Commission should be covered unless the SPSF council
decides otherwise, in special circumstances. For territorial
re2asons, SPSF will be anxious to ensure that it has the coverage of
smployess of the Anti-Cancer Council; it would not like any other

i 0 have the opportunity of covering Council staff.

(=
19
et
(o]
3
[R

SPSF's eligibility rules (and consequent legal entitlement to
represent staff of the Council) are extremely widely drawn. We
enclose a copy of an advice from Mr. N.J.D. Green of Counsel which
considers whether SPSF is entitled to cover staff of the Council.

As you will see, he concludes that it would appear that subject to
an exception relating to medical practitioners, SPSF has the power
to create an industrial dispute in relation to the Council by virtue
of the provisions of Rule 3(G). Rule 3(G) gives SPSF constitutional
capacity to enrol persons "employed in any State instrumentality or
other undertaking carried on by public authorities, commissions or

corporations under any State ... statute ... of the State of
Mr. Green notes that the Council is a public authority

Victoria®.
and a corporation established pursuant to the Cancer Act 1958.

What has been done by SPSF is the creation of a "paper dispute"”

sufficient to attract the jurisdiction of the Australian

Conciliation and Arbitration Commission. Although the Council and
L
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s=Cancer council of Victoria, 4 August 1988

/ its employees may well be In complete industrial harmony, SPSF, none
of whose members ig employed by the Council, has created a technical
dispute by delivering on the Council a formal Log of Claims.

The Arbitration Commission cannot proceed to exercise its powers

unless it first ascertains that an interstate lndustrial dispute has
come into existence. Whether such a dispute exists in any

particular case is a question of evidence. The practice of creating

"paper disputes" simplifies the task of the Commission. The

practice consists of the following elements. An organisation,
usually of employees, serves a Log of Claims and a letter of demand
on certain respondents. The claim is in extravagant terms, thereby
ensuring that the Arbitration Commission has "ambit" to deal with
any disputes involving the parties in the foreseeable future. The
accompanying "letter of demand" requires compliance with the Log
within a specified period of time (in this case seven days).

Refusal to comply (in this case evidenced by silence) will then
constitute an "industrial dispute". sSeveral High Court decisions
have accepted that this process constitutes "prima facie evidence"
of an industrial dispute. The dispute must still be a genuine one
in the sense that the organisation making the demands must really
want what it demands. However, the fact that there may be more than
one purpose for a union's demands will not necessarily prevent those
demands giving rise to a genuine dispute. For example, a union may
serve a Log of Claims not simply for the purpose of obtaining the
wages and conditions claimed, but also for the purpose of
establishing a history of and right to award coverage of certain

workers.

e S

e Y )

In summary, the dispute must be interstate, genuine and clear.

Future Approach

The Council must now decide the approach it wishes to take in
relation to the claim by SPSF. The options, other than total

acceptance of the claim, are:-

(i) Rejection of the claim and opposition to it in whatever
ways are possible;

|

(ii) If Federal award coverage appears to be inevitable,
negotiations with SPSF in relation to the terms of the

award or agreement, |

a1 1D3ES

Opposition to the Log of Claims may be carried out in a number of
ways. There are technical, legal objections which can be pursued,
although in view of the fact that the Department of Labour consented
to the finding of a dispute in May 1988, it will be more difficult
to take points such as the lack of clarity of the demands of SPSF

... /4
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cand any alleged lack of bona fldes by SPSF. One round of
opposition relates to the fact that gomo of your gtaff are already
subject to State awards. T1f |t can be shown that State award
coverage is preferable, the Commlission may decline to hear the
matter further, A stronger ground arises on public interest
grounds. The Commission has power, in relation to an
industrialdispute, to refrain from further hearing of a matter if it
appears that further proceedings are not necessary or desirable in Lo

e

4

the public interest.
The Commission has been reluctant to define the precise meaning of
the "public interest", thereby retaining the widest possible
Each case depends on its own factors. 1In the past, it
ly opposed to

discretion.

has been relevant that the staff have been unanimous
award regulation and that there has been an absence of any
demonstrated advantage to the union or to the employer to have an

award. In our view, the Commission might also be prepared to

refrain from hearing the matter if the Council can demonstrate that

its work would be adversely affected by the introduction of an
As we understand it, approximately 98% of the Council's

award.
funding comes from private sources and reflects the Council's status
Other relevant arguments would be the leading role of

as a charity.

the Council in cancer research, education and prevention and the
need for the Council to be competitive and flexible in its salary
fixation. On the other hand, the Commission will be conscious of
the fact that some other comparable research bodies have their
salaries determined by arbitral tribunals. It is difficult to
assess whether the Commission will be particularly responsive to
these lines of argument, worthy though they are. The Commission

perceives its role overwhelmingly as one where it is required to
prevent and settle industrial disputes between unions and employers.

If you come to the view that Federal award coverage is inevitable,

you will need to make a careful assessment of the Log of Claims to

determine areas of agreement/consent and disagreement. Where you

wish to oppose certain proposed conditions, we will need to lead

evidence in support of your view. On the other hand, there may be

existing conditions of employment which you need to have included in
For example, in view of your annual appeal on

any new award.
Melbourne Cup Day, you may wish to delete reference to a Melbourne
Depending on the attitude of SPSF, the examination of

Cup holiday.
the Log and comparison with your existing conditions of employment
In our view it is

may require careful work by Council staff.
possible that SPSF may be prepared to settle the matter of the Log

of Claims on the basis that existing conditions are enshrined in an
award or agreement. We would also imagine that SPSF would want to
To check this aspect

have the opportunity to speak to staff.
further it will be necessary for you to meet with an appropriate
industrial officer of the organisation and Mr. David Haynes of SPSF

s
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-Cancer Council of Victoria, 4 August 1988

has expressed his willingness to meet with Dr.
15 August 1988. We seek an in
will be acceptable. It would not be necessary to make any
commitments at that meeting, but simply to take the opportunity to
hear what he has to say in relation to SPSF's proposals.

Gray and yourself on
dication from you as to whether this

We believe that it would be desirable for you to meet with our Mr.

Tehan to discuss this matter further and we would be grateful if you
could contact our office to arrange a suitable time.

Yours faithfully,
MINTER ELLISON

Clcepplen
/LT

Enc. -
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IN THE MATTER of the

ANTL CAMCER LuUNCLL

OF VICTURIA

and

IN THE MATTER of a log of
claime smarved by the

STATE PUBLLC SERVICEY
FEDERATION
ARYICE

instructing solicitors act for the Anti-Cancer
Oon 13 April,

N}.
Council of Victoria ("the Council").

1988 the rederation served a log of claims on the

that on 23 May, 1988 before Mr.
Australian

Council. It appears

Deputy President Hancock of the

Conciliation and Arbitration Commission, the

Federation asked the Commission to make a finding of

an industrial dispute. I am not instructed about

whether such a finding has been made. For the

purposes of this advice, however, I shall assume that

an industrial dispute has been found to exist and

that the Council is a party to the dispute.

The Council was established by an Act of Parliament:

see section 4 Cancer Act 1958 ("the Act"). The

statutory objects of the Council are:
to co-ordinate in Victoria all activities

(a)

in relation to research and investigations

with respect to cancer and allied

conditions and with respect to the



Causation, Prevention and treatment
thereof;

(b) to promote ang subsidise such research and
investigation;

(c) to provide maintenance ang travelling

expenses to Persons in need who are
suffering from cancer to enable them to
become inmates of, or to attend a public
general hospital or special cancer clinic
for treatment; ‘

(d) to investigate the advisability of the
establishment of special cancer clinics
and, if thought advisable, to establish
such clinics;

(e) to facilitate the improvement of the
treatment of persons suffering from
cancer;

(section 5(1) of the Act) .

. P In order to carry into effect the objects the Council

has power to:

(a)

(b)

obtain moneys by means of grants, subScriptions,
gifts, bequests Or otherwise and invest any
money so obtained ang hold investments of the
same;

receive, obtain and hold moneys, securities and

other pProperty, real or personal;



(ba) with the consent of the Governor-in-Council

borrow such sums of money, whether secured upon

the funds or property of the Council or

otherwise, as it thinks requisite upon such

terms and conditions as may be agreed upon

between the Council and the lender and approved
by the Governor-in-Council but so that the total

sum owing at any one time does not exceed

$100,000;

(c) execute any special trusts in connection with

moneys or property received, obtained and held

by the Council;
(d) apply the capital and income of the fund and

property of the Council or any part thereof,

subject to such trusts (if any), for or towards

the foregoing objects; and,

(da) affiliate or associate with any other body of

persons whatsoever having the 1like or similar

objects whether such body of persons is

corporate or unincorporate or carrying on
activities within Victoria or elsewhere:

(e) do all such things as are incidental or

conducive to the attainment of the foregoing

objects and the exercise of the powers of the

Council;

(section 5(2)).



In carrying out its objects, the Council is under a

duty to consult the Health Department of Victoria

about existing and proposed activities of the Council

and is to have regard to its advice;

(section 5(3)).

The composition of the Council includes the following

ex officio members:

The Minister of Health;
The Chancellor and Vice Chancellor of the
University of Melbourne;

The Lord Mayor of Melbourne;

The Head of the Health Department.

The Council also consists of a number of persons
appointed by the Governor-in-Council upon nomination

as provided in the Second Schedule to the Act by the

Committees or other governing bodies of the

Associations or bodies set out in that Schedule. No

more than four persons appointed by the Governor-in-
Council upon nomination by the Minister of Health to

represent contributors to the funds of the Council

are to be members of the Council. Likewise, there

are three other persons to be so appointed upon the

recommendation of the Minister.



Finally, the Chairman of each of the cCommittees
provided for in the Act and not more than four
nembers of the medical and sclentific committee

elected from time to time by that Committee are to be
members of the Council.

(section 6(1)).

The Governor—in—Council on the recommendation of the

Council may by proclamation published in the

alter the Second Schedule by

Government Gazette,

removing and inserting any item therein or by

altering the number of nominees of any institution

and the Schedule so altered shall thereupon be deemed
to be the Second Schedule.

(section 6(14)).

5. The Council is a body corporate with perpetual
Succession and and a common seal and by the name of

the Anti-cancer council of Victoria is capable of
suing and being sued.

(section 7).

6. The Act establishes a number of Committees, namely:
The Executive Committee (section 12);
The Finance Committee (section 14);

The Medical and Scientific Committee (section

16); and

T I T e RS Tre——— T



The Appeals Committee (section 18).

The composition and functions of each of those
Committees is dealt with in the Act in some detail.
The Finance Committee has important powers in
relation to the investment and reinvestment of funds

of the Council.

The Council may accept gifts and endowments of real
terms andg conditions (not inconsistent with its
objects) as may be agreed upon between the Council

and the person bestowing such gifts ang endowments.

(section 28(1)).

(section 28(2)).



There is to be a continuous audit of the accounts of

the Council.

(section 29(1).

The Executive Committee for the purposes of such
audit is to appoint as auditors, persons being
registered company auditors within the Companies

(Victoria) Code and may remove any auditor so

appointed.

(section 29(2).

Whenever the Governor-in-Council so directs, the
accounts of the Council are to be audited by the
Auditor-General who with respect to the accounts is
to have all the powers conferred on him by any law

relating to the audit of the public accounts.

(section 29(3)).

There is to be paid into the consolidated revenue at
the Treasury in Melbourne an amount to be determined
by the Auditor-General to defray the costs and
expenses of such an audit and the remuneration of the

officers of the Auditor-General engaged in such

audit.

(section 29(4)).



The Council has the power to revoke, amend or vary
rules for or with respect to, among other things,
generally, the carrying into effect of the purposes
of Part I of the Act.

(section 31(1)).

Any rule may be revoked by order of the
Governor-in-Council published in the Government
Gazette.

(section 31(2)).

I am instructed that less than five percent of the

funds of the Council come from Government, and that

the Council is a registered charity in Victoria. I

am also instructed that the Council does not wish to

become a respondent to an award of the Australian

Commission in respect of its staff. The Council is

presently considering its position in relation to the
proper approach to be taken in dealing with the
Federation. As presently advised, my instructing
solicitors understand that no members of the
Council’s staff are members of the Federation or of
one of its constituent bodies, the Victorian Public
Service Association. I am asked to particularly
advise whether the Federation’s Rules cover the staff

of the Council. As I understand the position, that

staff is constituted by medical scientists, medical
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doctora and personm performing duties of an

administrative or olerical nature,

THE FEDERATION’S RULES
10. The Rules of the Federation with which I have been
briefed are, so far as is material, in the following

terms:
"3.  CONSTITUTION AND ELLIGLEBLLITY YOR.
MEMBERSHIP
(A) The Federation shall consist of an

unlimited number of employees employed

by: -

(i) the Crown in right of any State
or States (other than the State
of Queensland) ;

(ii) any statutory body representing
the Crown in right of any State
or States (other than the State
of Queensland);

(iii) any instrumentality or
authority whether corporate or
unincorporate acting under the
control of or for or on behalf
of or in the interest of the
Crown in right of any State or
States (other than the State of

Queensland) ;

g




(B)

=10~

(iv)

L

in or |in Gonnectlon with any one or

more of the industries of;

DY

medical officers and para-medical
officers excluding legally qualified
medical practitioners or persons
studying or training to obtain such
qualifications;

...

The Federation shall also consist of
an unlimited number of employees
employed by:-

(i) the Crown in right of any State

or States (other than the State
of Queensland):;

(ii) any statutory body representing
the Crown in right of any State
or States (other than the State
of Queensland) ;

(iii) any instrumentality or
authority whether corporate or
unincorporate acting under the
control of or for or on behalf

of or in the interest of the

Crown in right of any State or

isd s

'thy )

AT
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States (other than the State of
Queensland):

(iv)

and which employees are eéngaged in any

One or more of the industrial pursuits 0\
of: i ;T7
(N
M
medical officers including ’
Para-medical officers excluding ;;
legally qualified medical "gfﬂ?

practitioners or persons studying or
training to obtain such
qualifications; :

(C) The Federation shall also consist of

such other persons (being any persons

Rules 2(A) or 2(B)) as are officers of
the Federation or who may lawfully be

employed by any employer excluded in . g
!
B
B
)
or become members of a registered F
organisation of employees having the g
constitutional coverage and
eligibility for membership set forth
in sub-rule (A) and (B) of Rule 2
Constitution of the Rules of the

Federation;
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(D) (New douth wnlcu}

‘.

(E) (South Austrnl&n]

LK)

(F) (Tasmania) ,,,

(G) In the State of Victoria, the
Federation shall also consist of:
Persons employed in the Public Service
of Victoria or employed in any State

instrumentality or other undertaking

carried on by public authorities,

commissions, or corporations under any
State charter, statute, enactment, or
proclamation of the State of Victoria
and including any such person

transferred or on loan to the Public

Service of another State or to any
instrumentality or other undertaking
carried on under any Statute, charter

or enactment or proclamation of any

State.

(H) ([Western Australia]j...

EXCLUSIONS

Notwithstanding anything hereinbefore contained:




(1)

(ii)

=13~

an
Y Person who is employed by any

instru i
mentality of the cCrown including without

Limits
imiting the generality of the foregoing the

following instrumentalities:—

Victorian Instrumentalities

Ballarat Water Board;

Bendigo water Board;

Road construction Authority of Victoria;
Dandenong Valley Authority;

Gas & Fuel Corporation of Victoria;

Port of Geelong Authority;

Geelong Water Board;

LaTrobe Water Board;

Melbourne Harbour Trust;

Melbourne and Metropolitan Board of Works;
The Metropolitan Transit Authority;

Port of Melbourne Authority:

State Transport Authority;

State Electricity Commission of Victoria;

Hospital and Charities Commission;

Housing Commission;

(iii)Any person employed by:

Melbourne and Metropolitan Board of Works;

Road Construction Authority of Victoria;

B—

s B )
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State Electricity Commission of Victoria;
Port of Geelong Authority; |
Melbourne Harbour Trust;

Port of Melbourne Authority;

The Metropolitan Transit Authority;

The Totalizator Board of Victoria;

shall not be eligible for membership of the

Federation.

(xi) [Further exclusions are set out relating to

eligibility for membership of the Federation in

the State of Victoria. The exclusions are

extensive and I note, include dental technicians

and dental nurses employed by the Cancer

Institute, a body established under the Cancer

Act.]

In my opinion, neither the industries specified in
Rule 3(A) nor the industrial pursuits specified in

Rule 3(B) apply to the industry of the Council or of

the industrial pursuits of its employees. On its

face, however, Rule 3(G) would appear to embrace some

of the employees of the Council. Under Rule 3(G),

the Federation has the constitutional capacity to

enrol persons "employed in any State instrumentality
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or oth
exr undertakin

authoritjeg 9 Carrjeq
’

State

in my

the State of Victoria.

That being so, apart from

medical iti
Practitioners, Rule 3(G) gives the Federation

the i
power to enrol membership in respect of persons

employed by the Council. If, contrary to the opinion

that I have expressed, the Council is an
instrumentality csf~ the State of Victoria, there may
be some limited scope for arguing that the Council is
covered by the exclusions that appear immediately
after Rule 3(H). The difficulty with that argument
though is that - apart from the Hospital and
Charities Commission - the council would appear to
have 1little in common with the other Victorian
instrumentalities described. There may be an
argument open to the Federation that Rule 3(G) 1is
concerned with persons employed in an undertaking

akin to the public service and, therefore, the scope

of that Rule does not extend to employees of the

council. For that argument to succeed, it would



12.

13.

14.

=16~

It must be borne in mind that the words which the
Federation or its members have adopted to prescribe
the conditions of eligibility for membership must be
construed objectively, i.e. they must be given the
ordinary meaning which they bear generally among
people concerned with industrial matters in relevant

or related industries: Electrical Trades Union V.

W.W.F. 42 A.L.R. 587, 591.

It would appear, therefore, that subject to the
exception relating to ﬁedical practitioners, the
Federation has the power to create an industrial
dispute in relation to the Council by virtue of the

provisions of Rule 3(G).

since setting out the above, I have received

instructions that when the matter came on before Mr
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ra
art Tepresentat i,
the Dep ment of Labour e of
’

on
behalf of the Council,

THE MERITS OF THE DISPUTE
14.

It does not follow from what I have said above that

the Commission woulq proceed to make an award

prescribing the terms and conditions of employment of
the employees of the Council. If it can be shown
that most or all of the employees of the Council who
are, as I understand it, currently award-free, do not
wish to be covered by a Federal award, then that may
be a factor that would attract the Commission’s
exercising its powers under section 41(1) (d) (iii) of

the Conciliation and Arbitration Act 1904. An

exercise of that power might also be attracted if the

Ccouncil can demonstrate to the commission that its

funding is overwhelminglyfrom private sources and that
its activities would be impaired by the Council’s
peing a respondent to a Federal award. This same
type of argument is about to be dealt with in the
victorian Industrial Relations Commission where the

Medical Scientists Association is asking that

commission to vary the jurisdiction of the relevant
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its :
sphere of influence by way of making awards.

15. In any event, I consider that it is open to the

Council to resist being made a Respondent to the
Award by invoking considerations that bear upon the
public interest. If such a case is to Dbe
successfully made out, the gentleman instructing me
will need to obtain from the Council detailed
statements of evidence about its funding; the type of
work performed by its employees; the terms and
conditions under which each of those employees is
employed, and the attitudes that the employees have

expressed (if any) towards the prospect of their

being covered by a Federal Award.
please tell me of any queries.

owen Dixon Chambers, Nio Lo o (e o A A
Melbourne.
22 June, 1988. NICHOLAS GREEN.



ADVICE




